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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
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)
)
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)
)
)
)
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)
)
)
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Case: CR-2011-0013693-FE Current Judge: Stephen S Dunn
Defendant: Schall, Gary L

State of Idaho vs. Gary L Schall
Date

Code

User

8/9/2011

LOCT

CINDYBF

er

Magistrate Court Clerk

NCRF

CINDYBF

New Case Filed-Felony

Magistrate Court Clerk

PROS

CINDYBF

Prosecutor Assigned Jared Johnson

Magistrate Court Clerk

CRCO

CINDYBF

Criminal Complaint- Driving Under the Influence
of Alcohol and/or Drugs, IC 18-8004 &
18-8005(5), A Repeated Offense.

Magistrate Court Clerk

AFPC

CINDYBF

Affidavit Of Probable Cause/ISP Incident
Report/$10,000.00 Request for Bond.

Magistrate Court Clerk

ORDR

CINDYBF

Probable Cause Minute Entry & Order- Probable
Cause determif')ed, defendant remain in custody
w/$10,000.00 bond set. s/Carnaroli 8-9-11.

Magistrate Court Clerk

HRSC

CINDYBF

Hearing Scheduled (Arraignment 08/09/2011
02:00 PM)

David Kress

HRSC

BRANDY

Hearing Scheduled (Preliminary Hearing
08/23/2011 09:00 AM)

Steven A Thomsen

ARRN

BRANDY

Hearing result for Arraignment scheduled on
08/09/2011 02:00 PM: Arraignment I First
Appearance

David Kress

ORPD

BRANDY

Defendant: Schall, Gary L Order Appointing
Public Defender Public defender Randall D
Schulthies

David Kress

BOND

BRANDY

Bond Set at 5000.00

David Kress

8/11/2011

BNDS

DE NAP

Bond Posted - Surety (Amount 5000.00 )- DUI

Steven A Thomsen

8/15/2011

MOTN

BRANDY

Discovery Motion; dfdt aty

Steven A Thomsen

8/23/2011

CONT

ROSIE

Continued (Preliminary Hearing 09/13/2011
09:00 AM)

Steven A Thomsen

WAIV

ROSIE

Waiver of Statutory Time Requirement for
Preliminary Hearing

Steven A Thomsen

MICHAEL

Response to Request for Discovery- by PA
Johnson.

Steven A Thomsen

8/31/2011
9/13/2011

PHHD

ROSIE

Hearing result for Preliminary Hearing scheduled Steven A Thomsen
on 09/13/2011 09:00 AM: Preliminary Hearing
Held

9/14/2011

MEOR

ROSIE

Minute Entry and Order Isl J. Thomsen 9/14/11.
Prelim Held, bound over

Steven A Thomsen

9/20/2011

HRSC

BRANDY

Hearing Scheduled (Arraignment 09/26/2011
09:30 AM)

Stephen S Dunn

INFO

BRANDY

Prosecuting Attorney's Information; Charge
Stephen S Dunn
"Driving under the Influence of Alcohol and or
Drugs, IC 18-8004 and 18-8005(5) a repeated
offense, and Part II Driving under the Influence of
Alcohol and or Drugs, IC 18-8004 and 18-8005(5)
a repeated offense;"

PLEA

KARLA

Plea is entered for charge: - NG (118-8004 {F}
Stephen S Dunn
Driving Under the lnfluence-(Third or Subsequent
Offense))

9/26/2011
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Case: CR-2011-0013693-FE Current Judge: Stephen S Dunn
Defendant: Schall, Gary L

State of Idaho vs. Gary L Schall
Judge

Date

Code

User

9/28/2011

ARRN

KARLA

Hearing result for Arraignment scheduled on
09/26/2011 09:30 AM: Arraignment I First
Appearance

Stephen S Dunn

HRSC

KARLA

Hearing Scheduled (Pre-trial Conference
12/05/2011 04:00 PM)

Stephen S Dunn

HRSC

KARLA

Hearing Scheduled (Jury Trial 12/22/2011 09:00 Stephen S Dunn
AM)

10/3/2011

DISC

BRANDY

Request for Discovery; aty for State

Stephen S Dunn

11/16/2011

TRAN

SHERRILL

Transcript Filed of prelim hels 9/13/11
transcribed by Linda

Stephen S Dunn

11/18/2011

MOTN

BRANDY

Motion to dismiss and challedge bind over; dfdt
aty

Stephen S Dunn

12/2/2011

HRSC

CINDYBF

Notice of Hearing- Hearing Scheduled (Motion
Stephen S Dunn
12/12/2011 09:30 AM) Motion to Dismiss- by DA
Haines.

12/6/2011

HRVC

CINDYBF

Hearing result for Motion scheduled on
Stephen S Dunn
12/12/2011 09:30 AM: Hearing Vacated Motion
to Dismiss

HRSC

CINDYBF

Amended Notice of Hearing- Hearing Scheduled Stephen S Dunn
12/20/2011 10:00 AM) Motion to Dismiss- by DA
Haines.

CONT

KARLA

Continued (Jury Trial 02/21/2012 09:00 AM)

HRHD

KARLA

Hearing result for Pre-trial Conference scheduled Stephen S Dunn
on 12/05/2011 04:00 PM: Hearing Held

HRSC

KARLA

Hearing Scheduled (Pre-trial Conference
02/06/2012 04:00 PM)

DCHH

KARLA

Stephen S Dunn
Hearing result for Motion scheduled on
12/20/2011 10:00 AM: District Court Hearing Hele
Court Reporter: Sheila Fish
Number of Transcript Pages for this hearing
estimated: less 100
Motion to Dismiss

MEOR

KARLA

Minute Entry and Order; Judge take under
advisement Def Motion to Dismiss /s J Dunn
12/22/11

Stephen S Dunn

1/10/2012

DEOP

KARLA

Decision On Motion to Dismiss and Chanllenge
Bind Over; Court DENIES Def Motion; /s j Dunn
01/09/12

Stephen S Dunn

2/10/2012

HRHD

KARLA

Hearing result for Pre-trial Conference scheduled Stephen S Dunn
on 02/06/2012 04:00 PM: Hearing Held

HRSC

KARLA

Hearing Scheduled (Further Proceedings
02/13/2012 09:30 AM)

PLEA

KARLA

Stephen S Dunn
Plea is entered for charge: - GT (118-8004 {F}
Driving Under the lnfluence-(Third or Subsequent
Offense))

12/12/2011

12/22/2011

2/13/2012

Stephen S Dunn

Stephen S Dunn

Stephen S Dunn
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Case: CR-2011-0013693-FE Current Judge: Stephen S Dunn
Defendant: Schall, Gary L

State of Idaho vs. Gary L Schall
Date

Code

User

2/15/2012

DCHH

KARLA

Hearing result for Further Proceedings scheduled Stephen S Dunn
on 02/13/2012 09:30 AM: District Court Hearing
Held
Court Reporter: Sheila Fish
Number of Transcript Pages for this hearing
estimated: less 100

HRSC

KARLA

Hearing Scheduled (Sentencing 03/26/2012
09:30 AM)

Stephen S Dunn

HRVC

KARLA

Hearing result for Jury Trial scheduled on
02/21/2012 09:00 AM: Hearing Vacated

Stephen S Dunn

MEOR

KARLA

Minute Entry and Order; Def plea guilty;
qustionnaire; PSI ordered; sent set; 19-2524
subtance abuse eval; Is J Dunn 02/13/12

Stephen S Dunn

PSSA1

KARLA

Order for Presentence Investigation Report and
Substance Abuse Assessment

Stephen S Dunn

KARLA

Presentence Report

Stephen S Dunn

FINDG

KARLA

Document sealed
Court Finding: Guilty- (118-8004 {F} Driving
Under the I nfluence-(Third or Subsequent
Offense))

Stephen S Dunn

SNIC

KARLA

Sentenced To Incarceration (118-8004 {F} Driving Stephen S Dunn
Under the lnfluence-(Third or Subsequent
Offense)) Confinement terms: Jail: 33 days.
Credited time: 3 days. Discretionary: 120 days.
Penitentiary determinate: 2 years. Penitentiary
indeterminate: 3 years.

PROB

KARLA

Probation Ordered (118-8004 {F} Driving Under
the lnfluence-(Third or Subsequent Offense))
Probation term: 5 years 0 months 0 days.
(Supervised)

Stephen S Dunn

CSTS

KARLA

Case Status Changed: closed pending clerk
action

Stephen S Dunn

DCHH

KARLA

Hearing result for Sentencing scheduled on
Stephen S Dunn
03/26/2012 09:30 AM: District Court Hearing Hele
Court Reporter: Sheila Fish
Number of Transcript Pages for this hearing
estimated: less 100

SNPF

KARLA

Sentenced To Pay Fine 1020.50 charge: 118-8004 Stephen S Dunn
{F} Driving Under the lnfluence-(Third or
Subsequent Offense)

RESO

KARLA

Restitution Ordered 750.00 victim# 1

Stephen S Dunn

BNDE

KARLA

Surety Bond Exonerated (Amount 5,000.00)

Stephen S Dunn

SNIC

KARLA

Sentenced To Incarceration Penitentiary
suspended.

Stephen S Dunn

MEOR

KARLA

Minute Entry and Order; 2 yrs fixed; 3 yrs
indeterminate; suspended; 5 yrs probation; 33
days jail; credit 3 days; standard terms of
probation; Driv lie suspended 2 yrs; appeal; /s J
Dunn 03/26/12

Stephen S Dunn

3/19/2012
3/26/2012

3/28/2012

Judge

Six
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Case: CR-2011-0013693-FE Current Judge: Stephen S Dunn
Defendant: Schall, Gary L

State of Idaho vs. Gary L Schall
Date

Code

User

4/24/2012

APSC

OCANO

Appealed To The Supreme Court

Stephen S Dunn

NOTC

DC ANO

Notice of Appeal: Tawnya R. Haines, Public
Defender.

Stephen S Dunn

MISC

OCANO

MOTION TO APPOINT STATE APPELLATE
PUBLIC DEFENDER.

Stephen S Dunn

4/25/2012

MISC

OCANO

CLERK'S CERTIFICATE OF APPEAL: Signed
and Mailed to SC on 4-25-12.

Stephen S Dunn

4/26/2012

ORDR

OCANO

ORDER APPOINTING STATE APPELLATE
Stephen S Dunn
PUBLIC DEFENDER'S OFFICE. s/Judge Dunn
on 4-26-12. (Mailed copies to SC and Counsel on
4-27-12)

4/27/2012

MISC

OCANO

IDAHO SUPREME COURT; Notice of Appeal
received in SC on 4-26-12. Docket Number#
39891-2012. Clerk's Record and Reporter's
Transcripts must be filed in this office before
8-6-12. (7-2-12 5 weeks prior).The Following
Transcripts shall be lodged: Motion to Dismiss
12-22-11, Entry of Guilty Plea 2-13-12 and
Sentencing 3-28-12.

MISC

OCANO

IDAHO SUPREME COURT: Clerk's Certificate
Stephen S Dunn
received in SC on 4-26-12. Carefully examine the
Title and the Cert. and advise the Dist Court Clerk
of any errors. The title in the Cert. must appear on
all document filed in SC.

MISC

OCANO

IDAHO SUPREME COURT; Filed Cert. Copy of
Order Appoiting State Appellate Public Defender
as filed in DC on 5-2-12.

DIXIE

Affidavit and Notice of Failure to Pay - Overdue - Stephen S Dunn
Step 1, Failure to Pay Fines and Fees - Charge#
1, Driving Under the lnfluence-(Third or
Subsequent Offense), Step 1, Failure to Pay
Victim Restitution - Victim # 1 Appearance date:
6/21/2012

MISC

OCANO

CLERK'S RECORD received in Court Records on Stephen S Dunn
6-25-12.

MISC

OCANO

Provided a copy of Clerk's Record to Bannock
County Prosecuting Attorney's Office Jeanne
Hobson on 6-25-12.

5/3/2012

6/7/2012

6/25/2012

Judge

Stephen S Dunn

Stephen S Dunn

Stephen S Dunn

.- '

;:._ ;

'·-

'

_.·,.·.

MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTOR
P.O.BOXP
POCATELLO, ID 83205-0050
(208) 236-7280

JARED W. JOHNSON 158#7812
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
GARY LEONORD SCHALL,
XXX-XX-7656
12/18/60
Defendant.

)
)
)
)
)
)
)
)
)
)
)

COMPLAINT - CRIMINAL

() ~

(fl- .?DI I - l ~lrn _)

~~~.~~~~~~~~~~~~>

Personally appeared before me this

q_

day of August, 2011, VIC A PEARSON, in the

County of Bannock, who, first being duly sworn, complains of GARY LEONORD SCHALL and charges
the defendant with the public offense of and DRIVING UNDER THE INFLUENCE OF ALCOHOL
AND/OR DRUGS, IDAHO CODES §18-8004 AND §18-8005(5), A REPEATED OFFENSE, committed
as follows, to-wit:

That the said GARY LEONORD SCHALL, in the County of Bannock, State of Idaho, on or
about the
day of August, 2011, did drive, manage and operate a motor vehicle, BLUE FORD
MINIVAN, while the defendant, was under the influence of intoxicating beverages and/or drugs, the
defendant having plead guilty to, or been found guilty of, two prior offenses of driving while under the
influence of intoxicating beverages and/or drugs prior thereto In the District Court of the Sixth Judicial
1
District of the State of Idaho, in and for the County of Bannock, on the 16 h day of November, 2004, and
1
in the Third Judicial District of the State of Wyoming, in and for the County of Lincoln on the 8 h day of
September, 2004, as is shown by the judgments of conviction on file with the said Court.
1
1
8h

All of which is contrary to the form of the statute in said State made and provided and
against the peace and dignity of the State of Idaho.
Said complainant prays that the said GARY LEONORD SCHALL be dealt with according
to law.

VIC A PEARSON

day of August, 2011.

MAGISTRATE

2

A

U t\ I U I I ·'J i

\

IN THE DISTRICT COURT OF THE SIXTH_ JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF
STATE OF IDAHO,

)
)

BANN~;J9
.

CASE NO.

)
)
vs.
)
)
)
GARY LEONORD SCHALL,
)
)
)
Defendant.
)
~~~~~~~~~~~~~~~~~)

~7}f~;',:
YAr"

Plaintiff,

STATE OF IDAHO,

AFFIDAVIT OF PROBABLE
CAUSE

Cf_. L-d \ - (~ll

(1
1'"3

)
) SS

COUNTY OF BANNOCK

)

VIC A PEARSON, being first duly sworn, deposes and says that:
I am the Chief Deputy Prosecuting Attorney with the Bannock County Prosecutors Office.
I have reviewed the investigation regarding GARY LEONORD SCHALL Based on that review, I have
requested a Sixth District Magistrate Judge to make a determination of probable cause to hold or set
bond on the above-named defendant for the public offense of DRIVING UNDER THE INFLUENCE OF
ALCOHOL AND/OR DRUGS, IDAHO CODES §18-8004 AND §18-8005(5), A REPEATED OFFENSE.
The basis for the request is the information set forth in a supplementary police report
which is designated as Exhibit "A" attached hereto. I further depose and say that I have read Exhibit
"A" and all the contents are true to the best of my knowledge, and that I personally know the author of
that report to be a law enforcement officer whom I believe to be credible and reliable.
DATED this

_3__ day of August, 2011.

c
VIC A. PEARSON
STATE OF IDAHO

)

COUNTY OF BANNOCK

)

) SS

VIC A PEARSON, known to me to be the person whose name is subscribed to the within
instrument, acknowledged to me that he has executed the same and that he read the same and that
the same was true to the best of his knowledge.

DATED this

::f_

day of August,

2011~A
NOTARY/MAGISTRATE
3

·'

HI I

Departmental Report# Pl 100118

IN THE DISTRICT COURT OF THE 6th JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF Bannock.
THE STATE OF IDAHO,
Plaintiff,

COURT CASE NUMBER
PROBABLE CAUSE AFFIDAVIT IN SUPPORT
OF ARREST AND/OR REFUSAL TO TAKE TEST

~~~~~~~~~

Gary Schall

Defendant.
DOB

SSN
DL#
State Idaho
State of Idaho,
SS

-County of Bannock

I> T. Orr, the undersigned, being first duly sworn on oath, depose and say that:
(prmt)
1. I am a peace officer employed by Idaho State Police ..

2

The defendant was anested on 8/8/11 at 1515 D AM [ZJPM for the crime of driving while under the
influence of alcohol, drugs or any other intoxicating substances pursuant to Section 18-8004 Idaho Code.
Second or more DUI offense in the last ten years? ~YES D NO [ZJ FELONY
0 MISDEMEANOR

3. Location of Occun-ence: 4155 Yellowstone
4. Identified the defendant as : (print name) Gary Schallby: (check box)
0Military ID
0State ID Card
0 Student ID Card [ZJ Drivers License D Credit Cards
0Paperwork found
D Verbal ID by defendant
Witness
identified defendant.
Other
5.

Actual physical control established by: 00bservation by affiant [8JObservation by Officer T. Orr
0Admission of Defendant to _ _ , D Statement of Witness: _ _
OOther _ _

I believe that there is probable cause to believe the defendant committed such crime because of the following
facts:

(NOTE: You must state the source of all information provided below. State what you observed and
what you learned from someone else, identifying that person:

4

PROBABLE CAUSE FORS i OP Al'l'D ARREST:
1. On 8/8/11, at approximately 1500, I observed a blue Ford minivan traveling southbound on US-91. I observed the vehicle start a
right hand lane change from the left lane into the right southbound lane of travel. The vehicle's passenger side tires crossed the broken
divider line and then rhe driver abruptly moved the vehicle back into the left lane of travel. The driver then turned on a right tum
signal 1md after one flash of the signal crossed over into the 1·ight hand lane of travel. The turn signal was illuminated for
approximately one second prior to the lane change.
2. I initiated a traffic stop in the al·ea ofUS-91 and I-86. The driver, Gary Schall, continued driving southbound into heavy traffic.
Afte!' approximately one block Schall mrned off ofUS-91 into the JCPenny parking lot.
3. I contacted Schall in regards to the moving violation. During my contact I observed his speech to be slow and slurred. Schall was
unable to provide me with current proof ofinsunmce.
4. I returned to my parrol vehicle and vedfiecl that Schall had a current driver's license in Idaho. I then recontacted Schall at the
driver's side window in regards to obtaining fmther information about the insurance. While in contact with him I observed his eyes to
be blood shor and glassy.
5. I repositioned my patrol vehicle, recontacted Schall and requested the he exit the vehicle. While walking to the rear of the vehicle I
observed Schall to have impaired balance. Also while at the rear of the vehicle I could smell the odor of an alcobolic beverage
emanating from his breath. I asked Schall about drinking alcohol and he stated that he had drank the prior evening, but stopped and
ab om 0200. I ::iskcd Schall about any conditions that would affect his perfonnance of Field Sobriety Tests. He stated that he bud a
broken back and a plate in his head. He forther advised rhe back injury was in 1980 and the plate was there since he was a child. After
verifyfog that Schall was able to perform the tests, I administered Standm·dized Field Sobriety Tests. The following was noted;
6. Horizontal Gaze Nysragmus- During the Horizontal G11ze Nystagmus Test, I noted the eyes to lrack evenly and the pupil's size
appeared normal and equal for the light conditions. I observed lack of smooth pursuit and distinct and sustained nystagmus at
maximum deviation in both eyes. There was only clear onset ofnystagmus prior to forty five degrees in 1he left eye.
7. Walk and Turn Test-The test was not performed due to physical problems with his back.
8. One Leg Stand-Tl1is resr was not administered due to physical problems with his back.
9. Schall was then taken into custody for Driving Under the Influence, J.C. 18-8004(l)(a)(Felony). After his handcnffs where checked
for tightness and double locked, a pal down search was conducred in front of the camera in my patrol vehicle. Scllall was then seated
in the rear passenger's compartment of my vehicle and was secured with a seatbelt.
10. After verifying that Schall had no items in his mouth, I began the fifteen minute waiting period. The time for this waiting period
was monitored by the use of the chronogrnph on my wrist watch. During this period I played the A.L.S. advisory CD to Green. After
the completion of rhe 15 minute waiting period, I administe1·ed a breath test with the results of .129/.133 B.A.C. The breath test was
adminisrered using an Alco-Sensor III thar was brought to the scene by the Chubbuck Police Dcptirlment The calibration on the
iftstrument was later completed at the Idaho State Police region five office.
11. I completed a vehicle invemory and the vehicle was later impounded by All-Tran Towi11g.
12. Schall was transported to the Bannock County Jail where he was incarcerated on the aforementioned offense.

D.U.I. NOTES

Sobriety Tests - Meets Decision Points?

Odor of alcoholic beverage
Admitted drinking alcoholic beverage
Slurred speech
Impaired memory
Glassy/bloodshot eyes
Other
Drugs Suspected
es t.8]No
Reason Drugs are Suspected

DY

[g!Yes 0No

0

Yes (g]No

r8] Yes 0No

Gaze Nystagmus
[8]Y es 0No
¥lalk & Tum
0Yes 18JNo
One Leg Stand
es t.8]No

~Yes 0No

cg) Yes 0No

Crash Involved
Injury
Drug Recognition Evaluation Perfo1med

DY

0Yes t.8]No
0Yes k8'.]No
0Yes k8'.]No

Prior to being offered the test, the defendant was substantially informed of the consequences of refusal and
failure of the test as required by Section 18-8002 and 18-8002A, Idaho Code.

5

Defendant was tested for alcohol concentration, drngs or other intoxicating substances. The test(s)
was/were performed in compliance with Sections 18-8003 & 18-8004 (4), Idaho Code and the standards and
methods adopted by the Idaho State Police (ISP).
BAC: .129/.133 by: [81 Breath Instrument Type: D Intoxilyzer 5000 ~ Alco Sensor
Serial#: 1219096
Blood AND/ORD UrineTest Results Pending?
Yes
D No (Attached)

0

Lifeloc FC20

0

Name of person administering breath

test: T. On Date Certification Expires: 12/3112012

D Defendant refused the test as follows: _ _
By my signature and in the presence of a person autho1ized to administer Oaths in the State of Idaho, I
hereby solemnly swear that the information contained in this document and attached reports and documents
that may b~~!u<l;9}~r,is true and correct to the best of my i~onn;~~
Dated:

f!:J/BJ//__/
r

~cz:ej/"(__/
___
_ _ _ _ _ _ _ _ _ __
~ 8\ ~~ l

Signed:

Subscribed and sworn to before me on

_...;;;.._(a~ffi:;._1a-n-t)

~

t~~
~~

PERSONAUTIIORIZEDTO

ADMINISTER OATHS.
T i t l e : - - - - - - - - - - - - - - Residing at:'£~ ·
~,
My Commission e~C~

6

Idaho Slate Poflco

INFLUENCE REPOAI

(;;OY'-j

Conlacls [ ] Yes

/1

'

,,

_,v"'-'---'1-'---'?._t_fA_~_f_I_____________ DO

Defendant's Name _

PRE-TEST

H No

Glasses [ ] Yes . [-\1] No .
Remove Glasses [ ]
FIELD SOBRIETYTESTS

Eyes !l'acking equally ( JYes [ ] No
HORIZONTAL .GAZE NYSTAGMUS
EYES

~

Jl.
l~

ILlJ

ADDITIONAL SOBRIETY TESTS

Eye does not pursue smoothly

~ ~

Distinct Nystagrm.is at max. deviation

J2S)l 0

Nystagmus onset before 45 degrees

?2

I

TOTAL

VERTICAL NYSTAGMUS
PUPIL SIZE _ __

0Yes

0No

CONSiRICTED ( ]

DILATED [ 1

NORMA':)\11

WALK ANO TURN

NYSTAGMUS

D

Cannot kaap balance during instructions

0

Starts too soon

D
D

Stops too soon

3

5

4

6

2 t---t---1----10----1;----11----1---t

WALK 3
ANO 4 i - - - t - - - - l t - - - - l t - - - - 1 1 - - - - l r - - - - 1 - - I

Misses heel to toe

TURN

5 1----1----1---4---1----1---+---1

6

0

Steps off line

D

Raises arms

0

Wrong number of steps

D

2

0

71----lf----1---1---1'----lf----l~--i

8.____,__

I

_,__

_.__

_,__...____,

~

OBSERVATIONS

Eye Color

Improper tutn

~

_.__

I;-) -" (>

~ (; ·/. c.

~ uf:>/lr-t.Speech 7/ ft~ t.I. /e/ t4 v<.1ti

..
J.rt' 1
Ev.a Cond1lion '/ l'

/YI

/. t...

17_.e,/~,/f?<.<'J e

17'

Cannot do test

Brealh

Total

Foot W e a r - - - - - - - Ground Surface

/JS.e /IM /t

ONE LEG STAND

D

Sways

0

Raises arms

D
D

Hops

CHEMICAL TEST

Puts foot down

jLll

Cannot do fest
Toi al

Audio Tape

y

0

~

Breath

[=:J

[:=J

Other

Test Result ,

Blood

I?-. er/, /33
I

Relusad test, Why? _ _ _ _ _ _ _ _ _ _ _ _ _ __

N

~
~·~·
g.loJ;'/
Offfcor's Signature _ _---;::r
____~.c._c<_~__________ Date _ _ --'-(~
Video Tape

'(!'!f

N.

O_.

bCY__,_/I'
_
_.__ __
AEV.1!07

EH 07 0$-0t

7

ITD3B14 (Rsv.04-11)

Suspension tor Failure of Evid

Supply# 019680909

for Sections 18-9002 and 18-6002A,

Issued To:

L

LaslName

·'.Middle

111"'

J

Diir o( rresl

County of Arrest

()~l

I

DR#
J

s; 1.e. d

t,./.

"Y Testing ·
.;ode)

Time of Arrest .

1J:v 11· 17 .

tf:.13~
Driver's License Number.

Msiling Address

Stale

_f::'_~_l_f_"_"~Y_____

/?ecl'i/(11 i..

Citation#

Operating CMV?

0

Yes

Tmnspor1ing Ha;1;mat?

,

License Class

.

0

~ No
Yes

J. J have reasonable grounds to believe that you were driving or were in physical control ofa motor vehicle while under !he influence of
alcohol, drugs, or other intoxicating substances. You are required by law to take one or more evidentiary test(s) to detennine Che
concentration of alcohol or the presence of drngs or other intoxicating substances in your body. After submiuing to rhe test(s) you may,
when practical, at yotll' own expense, have additional test(s) made by a person of your own choosing. You do not have the right ro talk ro
n lawyer before taking any evidentiary test(s) to determine the alcohol concentration or presence of dmgs or other imoxicating substances
in your body.

2. If you refuse to 18ke or complete any of the offered tests pursuan£ £O Section 18-8002, Idaho Code:
A. You are subject to a civil penalty of two hundred fifty dollars ($250).
17
J.
B. You have the right to submit a written request within seven (7) days to the Magistrate Court of
I.:> c... n"' c e ~ County for a
hearing to show cause why you refused ro subn1it ro or complete evidentiary testing and why your driver's license should not be
suspended.
C. Jf you do nor requesr a hearing or do not prevail at the hearing, the court will sustain the civil penalty and your license will ·be
suspended with absolurely no driving privileges for one (1) year if this is your first refusal; and two (2) years if this is your second
rnfusal within te1l (I 0) years.
3. If you take and fail the evidentia1y resr(s) pursuant to Section 18-8002A, Idaho Code:
A. I will serve you with this NOTICE OF SUSPENSION that becomes effective thirty (30) days from the date of service on !his notice
suspending your driver's license or driving privileges. If this is your first failure of an evidentiary test within the last five (5) years,
your drive1Js license or driving privileges will be suspended for ninety (90) days with absolutely no driving privileges of any kind ·
during the first thirty (30) days. You may request restricted non-commercial driving privileges for the remaining sixty (60) days of the
suspension. Restricted driving privileges will not allow yon to operate a commercial motor vehicle. If this is· not your first failure of an
evidentiary test within the last five (5) years, your driver's license or ddvi11g privileges will be suspended for one (1) ye:w with
absolutely no driving privileges of any kind during that period.
B. You have the right to an administrative hearing on the suspension before the Idaho Transportation Department to show cause why
you failed the evidentiary test and why your driver's license should not be suspended. The request must be made in writing and
received by the depa11ment within seven (7) calendar days from the date of service of this NOTICE OF SUSPENSION. You also
have the right to judicial review of the Hearing Office1..s decision.
4. If you become enrolled in arid are a participant in good standing in a dmg court apprnved by the supreme cou1t drug court and mental

health courc coordinating coimnittee under the. provisions of chapter 56, title 19, Idaho Code, you shall be eligible for restricted non-

commercial driving.privileges for the purpose of getting. to and from work, school or an alcohol treatment program, which inay be granted
by the presiding judge of che drug court, provided that you have served a period of absolute suspension of driving privileges of at least

forty-five (45) days; thar an igniriou incerlock device is installed on each of the motor vehicles owned or operated, or both, by you and thal
you have shown proof of financial responsibility.

NOTICE OF SUSPENSION If you have failed the evidcntiary
test(s ), your dl'iving p:ri-vileges a1·e hereby suspended per #3 above,
commencing thh·ty (30) days fl'om the date of service of this notice.

B~/.-'-"B--#-7_/_l_____.J

[,__
o_ate_o_fs_erv_·.i.c_·
e--":

If a blood 01· udne test was administered, the department may serve a
Notice ofSuspmsJo11 upon receipt of the test results.

This Suspension for Failure or Refusal of the Evidentlary Test(s) is separate from any other Suspension ordered
by the Court. Pie .qe refer to the back of this Suspension Notice for more Information.
·

Department use only

Failure:

/~ Breath

White Copy - II failure· Lo ITD; If refusal ·lo Court

D Urine/Blood

D Refusal

Yellow Copy-10 law Enforcement

8

Pink Copy - lo Court

Goldenrod Copy - to Ortver

I

fstrument #
Pate

J?)) '70'6

Time

1(tl()S2.

Subject's Name

Ca.(

66<tO

t co~Sensor

Subject's
Test
Results

III Operations Log

Operntor's Name - Calibration
Check
Rcsttlts

v'

'

~Lv .o'6 ~\
~ff;

SIM Temp
hi Range

-

v
b't-

~o

s,IJ-

W~s

OttL

, .110 .. l'fl

----

s. C.~\l

Dtl-

t111~Gall~

} DB!()

v

Vl'\.,(pJL
(, tJ/14e

J...ot

/()~~

Comments

----··

I

'16 /0)
flt,iJ

!~~I(

i/'

,. ()$~I .

.~··

By

:-_·=.- •

.
my signature and in the presence of a Notary P blf f

cibove ls an unaltered photo copy of the I b k fu
Dated

13/8/fi . og oo

ort::;sens;zy~f~I
1219096.

-----=------~_Signed

9

c or Idaho, I hereby solemnly swear that the

/ t ~~(~

,

-----~~~=--~~

-~

>

7,

0

r0
0

·~~

-

fD IPUC#

USOOTTKCensus# _ _ _ _ _ __

D Class C 0 Ci.. D 00Cher ______
- D GVWR 26001 + D 1.J.t Pensons 0 PlaJtard ~Materials OP# O'fr-.'2 =>'6>-i
' Home Address fLrl ;J,}'-,p--er ~l"tl Pt" fl// &s.t.c. sf'""lfJ Vy ll?(U
lf l 00perator D Class A 0

~

Busi~

Class B

Address

~ OL or SS#
'.) Height

·

Ph#_ _ _ _ __

THE UNDERSIGNED OFFICER (PARTY) HEREBY CEA'TIFIES ANO SAYS:
unds, and believe the above-named Defendant,

s •"

Wt.

).61

Hair

IJl.-o

Slate

.l: O

Eyes &.l(tJ

DOB

Yeh.Uc.# /1$32741/ State ;r.p
!.otv~tt
Model
Color __..f6....,.1Jfe....._._ _..,..~Dld commit the foJkAng act(s) on B'j:l.2
20 .a!L_ at

Df4-'Z-

J ~

~O F

Make--~---_.__-'""'----

21'{ f

o'clock

_£_ M.

Vio. #1 Jlc:•v~ "n.•cr tt · '""~L"Dlk'C" <'f.. , · · A~~
.l)~"§J ac dL,obel ~13:f ,/~Y
Vio. #2 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _.,,.....,._
Code SeCtlcn

Location

:loI I :316 )

Dept.
Witnessing Officer
Serial #/f4Dtdrel&8
THE STATE OF IDAHO TO THE ABOVE NAMED DEFENDANT:
You are hereby summoned lo appear before the Clerk of the Magistrate's Court of the
... Olstriet Court of
BANNOCK
County.
POCA11119
, Idaho,
~ loeated at
6TH & CENTER
on the
day of

Date

\J

, 20

\/}

J
j
~

-==::::, at

--===

o'clocL.::::::"M.

I 8':knowledge f'8C8'1t of this summons and I promise to appear at the time lndicatad.

/VctJ.. r c ro... }e D

8'

Oelendanl'• Signllture
8-, ~
I hereby certify selVlce upon the defendant personally°"-+---=----- • 20

<

~o 7J:..2'<

NOTICE: See reverse side of your copy for PENALTY and COMPLIANCE instructions.

COURT COPY VIOLATION f1

~

·-

IDAHO UNIFORM CITATION
COURT DOCKET
••. "'

" .,.

DATE
___ o Fixed fine paid by mail
- - - 0 Defendant appeanKI • Fnt appearance
--~. O Entered plea of admission or guilly

- - - 0 Infraction: PIM Of admission
.
-..,-- 0 MlldemUflor. f plead guilty to the offense:' - - - - - - - - 0 Paid fixed penalty or tine
(Defendant's signature)

_ _ 0 Senllnced b'f court

___ o Advised of righla, .entered plea ot &tr"8I or not guilty
0 li'ial set for
D Jury :J Jury waived D Jury NIA '
- - - o Bail set in amount $
·
(misdemeanor only)
_ _ _ D Continued until - - - - - - - - - - - - - - - - - - - - -

- - - 0 Warrant is8Uad- Reason .....- - - - - - - - - - - - - - - - - - - - -

- - - o. DefaUlt •• failed to appear on Infraction·.

--~·D 0th« action: _"""'-_ _. _.·· - · - - - - - - - - , - - - - - - - . - - - - - - - - -

IN THE OIS1'RICr COURT OF T H E - - - - - - · DISTAICT
OF THE. SfATE OF IDAHO. COUNTY OF _ _ _ _ __

THE STATE OF IDAHo. Ptelntiff,

)
.J~Et,.tENT (VIOLATION #1)

}

)

---------·--·Defendant.' ' >) case
'·, . No. -......,-..

..

!"'"
.. -...-.- - . - - - -

Th6
right~

defendam.

having been fully adYilled·Of'~ ccnatiMiof!ll and Sl8tutory rigllts.':inctuding his
be repl'Gliented by C®1'1881; and. the defendant having; ·
0 Been adviaeP al rlght.to.,CQUl't appointed counsel if indigent.
0 8een ........ by Oc:iun8el ---·--·----------~0 W8ived cqunae1. . ,• .
.• ' " ' -.
'(Name)

o Entered a plea of admia8lon or guilty
O Elllared a plea Of denial or not guilty, and has been
0 Found to haw commillad the offenee
0 Found not to' have committed the offense
o Failed to· appear on~ lnfrac:llon·-defau1t entered
NOW THEREFORE, Judgment 18'*9by e.....,: ·.
o Against the dele.-it
·
0 Defendant's drivtng pt'Mleges· llffl suapendecl for - - - - (days) (inonths)
0 For the defandart
O Wlthhekl judgment (miedeineanor only)
for the chatge of the· otrena. al ·
··
in violation of aection - . , - - - and;
THE DEFENDANT ·IS HEREB'I' ORDERED, to pay the following fixllld penalty or fifte:
Punalty or fine $
Cosls $
·Jal - - - - · - - - Suspended
.
Ptobadon period ~--....,_-------~
Conditions arid·~ Oldel8 - - - - - - - - - - - - - - - - - - -

11

ORI GINA

Cf:_

71 ,,1/ldi

CASEN0/2~///1 / Q/_/

PLEASE PRINf

72

iI
APPUCATION FOR PUBLIC DEFENDER

&.a.rY 5chtt./I
Defendant's

IZICf

Name

Security Number
l7t1 Zme~rltz I /J1: Etl
Physical Address

k&>ti I l)ceU

Mailip.g Address

P.f)cKYt;,p 0?

. aty

State

Zip

,

-------Work Phone

Single~Manied 0

Marital Status

No. Dependant Children

Home Phone

C37-o..rJI

Message/Cell Phone

Separated 0

..--Child Support Payments Monthly$._ _ _ __
Child Support Received Monthly$,_ _ _ __

EMPLOYMENT
Name of Employer

fi.efie~
City

Phone

t..v>fo

z·

State
cul're'11- _;:;-o 1P
End Date Hrs Per Weer

ro-1-0 7

Start Date

S ~4oDpermonthat$ .

to

perhour

/

Name of Spouse•s Employer.
City

State

Start Date

End Date

phone

Zip

Hrs Per Week

s__ per month at$,_ _ per hour'

FINANCIAL

'YQurHome-RentLit'OtherO ExplainifOther _ _ _ _ _ _ _ _ _ __
:Equity in Home/Properties Sf!; "Zj2~ty in Vehicles $.--1./J.A,a;:1,,.()"'-4{)~--
Name of financial Institution(s).__.~------------
Balance in Checking S ~ a o
Balance in Savings$._...;.·------Other Assets
v c. & _
$ (OCJO

tic

OTHER INCOMES:
A.F.D.C.
$_ __
Security
$_ _ __
S.S.I.IS.S.D
$_ __
Unemployment
$_ _ __
Veterans Benefits
$
Retirement/Pension $

------Student Loans
$
---Inheritance per Capita$_._...,...,_ _

Lease Money

$_ _ __

Other

$_ _ __

MONTHLY EXPENSES: ·
$ .--· lt f 5. f)Q
Rent/Mortpge
Vehicle Payments '. $ 2 oo.oo
Food/Utilities
$ Z oo ..ff? f'
Auto Insurance
$
00
Student Loans
. $_·- - Credit Cards
$
Medical
$-........,-Gitf'ffe;--~:--=--.

'f

Oili«

{ t>o ,o O

---~$....J.·~~~----,
.

FILE
LARRY W. GHMI

, " ·.
.....:

~
c.;;::;-:;;.".':;;·::-;:~;:C' ~rK L'r

u1:;: :-,:· •. , <N :3T
B.~~~NOCK (:(;L'.·ff'i "'~~·~i~~---1

~

•.

'·

i ' ~- - f

......

).~

r.I '. .·
!

.
"''

I HERBBY CERTIFY that all of the answers to the foregoing questions are under oath
and swear that the same are true and correct and if I have inteDtionally answered any of
said questions incorrectly I may be prosecuted for peijury.

f-t3

-~~

-C>C(

Date

Defendant's Signature

~
r/: ,,_ /
5c r
wi1ltblly coopcnte wi1h. . i hereby aufborize to be
released to Bannoct County, their _aU1horized agents and employees. as pm of my request for legal
~. any aad all information eoncemiDg mo ad my cimlmstaoces aad eamiDg lbilities. 'Ibis mease

r;

4 fl .

is general in nature aad I atbom.c all parties coataCfed by Bllmock County, not limited to relatives,
mends. associmcs, financial iasdtulions, S1ate Dcpattmeat. and Health and WeJf.are, Social Security,
Veterans Admioistratioa, Law Enforcement Agencies, IotarmJ Revenue ~ State Tax Commission,
and the Idaho Deparcment of Employment, aad any and all other to relcasc such information that may be
requested by Bannock COUDty.
I further authoriZe Bannock County to rcleasc information about my application to all parties of
interest as contcmplatcd by Idaho Code SectioD 19-854.
I hereby waive any confidential privilege with ieprd to Che tumishing of the afoo:said
inf'oamation. The foregoing authority shall~ until revobd by me in writing.

DATED this

Se/
•

ctayor

2R

20btt

----~---4:4L
Applicant

V

Graau:d
lleided..___ _ _ _ _ __
ORDER: Appointment of Public Defender is ~edz.:pd Defendant is herewith
ORDERED to reimbume Bannock County $/~Dae by Pretrial Date.
Additional fees could be assessed based on hours'-!eq · for disposition of your case by
the Public Defender.
PabUc Deleader1

IT IS SO ORDERED this ___,8_._·...___ _

I~.

'·

i

'
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SIXTH DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF BANNOCK ,
)

STATE OF IDAHO,
Plaintiff,

vs.
Gary L Schall,

)

Citation No. 720070

)
)
)

Case No. CR-2004-0013371-MD

)
Defendant.

ORIGINAL

NOTIFICATION OF RIGHTS
)

~~~~~~~~~~~~·>
I plead NOT GUilTY to the above charge (s) and I understand I have the right to the
following (Please initial each Right):
The right to trial before a judge or a judge and jury;
The right to an attorney and the right to have an attorney appointed if I cannot
afford one if the judge is considering a jail sentence on this charge;
The right to require the State to establish my guilt beyond a reasonable doubt;
The right to question the witnesses at trial;
The right to caU witnesses of my own at trial and have those witnesses
subpoenaed by the Court;

The right to have the presumption of innocence until the State proves guiH
beyond a reasonable doubt;
The right to remain silent and not have that fact considered by the judge or
jury at trial;
The right to testify at trial, and have my testimony considered by the same
standards as the other witnesses;
I understand that the maximum sentence involved could be a fine not to
exceed $300 and jail not to exceed six months or both (l.C. 18-113) expept in
cases where different punishment may be prescribed by c:octe.
STATE OF IDAHO }

CouiQ9/~Q&k

ss.

CLEP.K OF D!STl:ICi ~;•50tH
BANNOCK COUlffi l:!M:•J
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Judicial District Court, State of
in and For the County of Bannock
624 E. Center
Pocatello, Idaho _83201

STATE OF IDAHO
Plaintiff,

}

)
)
)
)
)
)
)
)
)

vs.

Gary L Schall
1719 Imperial Dr#11
Rock Springs, ID 82901
Defendant.
DOB:
DL or SSN:

}

Citation No: 720070
Case No: CR-2004-0013371-MD
NOTIFICATION OF PENALTIES FOR
SUBSEQUENT VIOLATION OF
DRIVING UNDER THE INFLUENCE

}
)

TO: ABOVE NAMED DEFENDANT.
YOU ARE HEREBY NOTIFIED that if you plead guilty to or are found guilty of driving under the influence in
the future, the penalties will be as follows:
1.

A SECOND DUI VIOLATION within five (5) years, including withheld judgments, is a MISDEMEANOR
and you:
(a)
Shall be sentenced to jail for a mandatory minimum period of not less than ten (10) days, the
first forty-eight (48) hours of which must be consecutive, and may be sentenced to not more
than one (1) year; and
(b)
May be fined up to Two Thousand Dollars ($2,000.00}; and
(c)
Shall have your driving privileges suspended for a minimum one (1) year during which
absolutely no driving privileges of any kind may be granted.

2.

lWO DUI VIOLATIONS when both violations involve an alcohol concentration of 0.20 or above, within
five (5) years; A THIRD DUI VIOLATION within five (5) years; or a SUBSEQUENT DUI VIOLATION
with a previous felony DUI or aggravated DUI within ten (10) years; including withheld judgments, is a
FELONY and you:
(a)
Shall be sentenced to the custody of the State Board of Corrections for not more than five (5)
years, but if the Court imposes a jail sentence instead of the state penitentiary, it shall· be for a
minimum period of not less than thirty (30) days, the first forty-eight (48) hours of which must be
consecutive: and
(b)
May be fined up to Five Thousand Dollars ($5,000.00); and
(c)
Shall have your driving privileges suspended for at least one (1) :year and not more than five (5)
years following your release from imprisonment.

I HAVE READ THIS ENTIRE DOCUMENT; I HAVE HAD IT EXPLAINED TO ME; ANO I HAVE RECEIVED A
COPY.
STATE OF IDAHO }

ss.

DOC18 7197
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SIXTHJUDICIA · !ISTRICT COURT,STATE.OFIDAllO,C
. OFB.al~~
P.O. BOX 4847/ 624 E. CENTER. POCATELLO, IDAHO 83201

fTAttend

AA

memasspr~onths.

Submit ~tten ,:teritic.l!fion. lo probtlii
.• ·~

OCer. e- ~...

~ ~.
. ..A -

~~~~9.~~~;~~
Ito:: i1CiiiVfflJliil .
- . lOO~~ ~
·~

IT IS SO ORDERED, lhi•

of

SIXTH·DrSTRlCT-MAOISTRATEJUD~___:___

.,,.,.,..

&!3'f

I accept the terms of this order and undentaid J may be llftfted or oth«Wise have suspended peaaltin impoHd Mf' faiJure to IUl611 those terms.
Dated:

_L ~I~
..,,,. '(... _., O<..f

Defendant:~

·

.

9MJWD

IZ.

C•)pies to: [ }File [ ] Defendant [

]Judiciat ~£orcement f } Driver Services [

Address:fz~t!,;,;;:n;; E ti &Jc!< !>L!£'11 SJ wy

\fomlS~gmtl.97 rev 1117/02

·

16

'ft>

f

] ~batioo [

] Victim

__

L.lctLV.

vu1vv1r ... v1 1

Party Detail Summary

Time: 08:05 AM

minal, Juvenile, and Civil Cases

Page 1of3

Schall, Gary L

DOB:

SSN:

1216 Palmer Ln
Pocatello

License:
Sex: .
Male

ID

ID

83201

Balance due court:

Case: CR·2000·0000465·MD
Judge: Lynn Brower

0.00

Height:
Weight:
Hair:
Eyes:

511
162
Brown
Green

Defendant
Clo.sed
Filing Date: 0813012000 .

Charge
Degree Disposed Plea
M
10/26/2000 Guilty
Controlled Substance-possession Of
Issued: 08/30/2000.
Fines/Fees:
562.50 Paid:
Months
Days: 30 ·
·Jail time Years:
Probation
Complete by
Supervised
10/26/2002
Years:
Months: 24

Citation ·

Finding
Other
562.50 Balance:

Days:

0.00

Completed: Y

Discharged from probation - One new citations: Battery, reduced to
Disorderly Conduct. Fines paid. Contacts good.

Confinement
Jail

Years:

Complete By:

Months:

Suspended·:

Case Total:
Case: CR-2000-0115312-IN
Judge: Magistrate Court

Cle~k

Charge
Speed-basic Rule
Issued: 07/17/2000

Sentencing ·
Misc. Treatment Program
Confinement
Jail

Balance:

o.oo

Degree Disposed Plea
I
08/14/2000 Guilty
Fines/Fees:
53.00 Paid:

Finding
Guilty
53.00 Balance:

Citation.
9161849

0~/1412000 Guilty

Guilty
107 .50 Balance:

9161849
0.00

Case Total:

Charge
Disorderly Conduct
Issued: 03/03/2001
Jail time Years:
Probation
Unsupervised

Paid: 562.50

Defendant
Cl9sed
Filing Date: 07/17/2000

Insurance-fail To Provide P·roof Of Insurance
Fines/Fees:
Issued: 07/17/2000

Case: CR-2001-0001149-MD
Judge: Dan C. McDougall

562.50 ·

Days:30
26

107.50 Paid:

160.50

Paid: 160.50

Balance:

o,oo

o.oo ·

Defenciant
Closed
Filing Date: 03/06/2001
Degree Disposed Plea
Finding
Citation
M 05/29/2001 Not Guilt} Guilty
9170152
Fines/Fees:
466.50 Paid:
466.50 Balance:
0.0.0
Months
Days: 90
Complete by
05/29/2002
Years:
Months: 12 Days:
Completed: Y
Complete by Completed
09/01/2001
Complete By:

Years:

Months:

Suspended:

Case Total:

466.50

Paid: 466.50

Days: 90
90

Balance:

o.oo

------

Time: 08:0b AM

----- --····- ..... ,..,
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DOB:

SSN:

Degree Disposed Plea
Finding
I
04/02/2001 Not Guilt) Guilty
Fines/Fees:
53.00 Paid:
53.00 Balance:

Charge
Speeding In A 35 M.p.h. Zone
Issued: 02/16/2001

Case Total:

53.00

Paid: 53.00

Alcohol Bev-unlawful Transport/open Contai
M
Issued: 11/10/2002
Fines/Fees:
Case Total:
Case: CR-2004·0013371-MD
Judge: Robert C. Naftz (Magistrate)

0212012003 Not Guilt) Dismissed By Prose944821
0.00 Paid:
0.00 Balance:
0.00

152.00

Paid: 152.00

Balance: 0.00

Defendant
Closed
Filing Date: 0910312004
Degree Disposed Plea
Finding
Citation
.
M
11/16/2004 Not Guilt) Guilty
720070
0.00
1053.50 Balance:
Fines/Fees:
1053.50 Paid:
Months
Days: 180
Months
Days: 180 Type: Driver
Complete by
11/16/2006
Years:
Months: 24 Days:
Completed: Y

Complete By:

Years:

Months:

Suspended:
Credited Time: Y
Discretionary:

1153.50

Days: 180
149

1
30

Joint I Several:
Interest Due:
Ref.#:
Restitution: . . 100.00 Paid:
Case Total:

Charge
Disturbing The Peace
Issued: 11/23/2006

o.oo

Degree Disposed Plea
Finding
Citation
M 0212012003 Not Guilt) Dismissed By Prose 944821
Fines/Fees:
152.00 Paid:
152.00 Balance:
0.00

Charge
Driving Under The Influence
Issued: 11/10/2002

Case: CR-2006·0021760·MD
Judge: Boyd B. White

Balance:

Citation
9171930
0.00

Defendant
Closed
Fifing Date: 11/12/2002

Case: CR-2002·0069753-MD
Judge:· Dan C. McDougall

Victims
Drug Court Sentencing - 128(391

cll:::Ml\ll'IC

Defendant
Closed
Filing Date: 03/02/2001

Case: CR·2001·0098431·1N
Judge: Magistrate Court Cle_rk

Confinement
Jail

U'>t:I.

riminal, Juvenile, and Civil Cases

Schall, Gary L

Charge
Driving Under The Influence
Issued: 0812712004
Jail time Years:
License suspended Years:
Probation
Supervised

___ ....,

Party Detail Summary

100.00 Balance:

Paid: 1153.50

0..00

Balance: 0.00

Defendant
Closed
Filing.Date: 11/24/2006 .
Degree Disposed Plea
Finding
M
12/21/2006 Not Guilt) Guilty
Fines/Fees:
122.50 Paid:
122.50 Balance:

Citation
9243781
0.00

12/21(2006 Not Guilt) Dismissed By ProsE 9243852
Drivers License- Mutilated,altered,revoked E1
M
0.00 Paid:
0.00 Balance:
0.00
Issued: 11/23/2006
Fines/Fees:
Confinement No Confinement
Balance: o.oo
Case Total: 122.50
Paid: 122.50

18
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Time:. 08:05 AM
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Charge
Driving-Following Too Closely
Issued: 09/25/2009

DOB:

Jt:ANNI::

SSN:

Defendant
C
Filing Date: 10/06/2009
Degree Disposed Plea
Finding
I
11/30/2009 Not Guilt) Guilty
Fines/Fees:
75.00 Paid:
75.00 Balance:
Case Total:

Case: CR~2009·0018025·MD
Judge: Rick Carnaroli

user:

vuu1n.y

Party Detail Summary
riminal, Juvenile, and Civil Cases

Schall, Gary L
Case: CR-2009-0017983-IN
Judge: Magistrate Court Clerk

WC1111i111V\,I'\

75.00

Paid: 75.00

Balance:

Citation
9278335
0.00

o.oo

Defendant
Closed
Filing Date: 10/06/2009

Charge
Degree Disposed Plea
Finding
Citation
Accident-Fail to Provide Information or give
M
11/30/2009 Not Guilt~ Dismissed on Motio 9278334
Issued: 0912512009
Fines/Fees:
0.00 Paid:
0.00 ~alance:
0.00
Case Total:
.

Case: CR-2010·0000700-IN
Judge: Magistrate Court Clerk

o.oo

.

Paid: 0.00

Defendant
Closed
Filing Date: 01/14/2010

Charge
· Degree Disposed Plea
Vehicle Insurance-Fail to Provide Proof of In:
I
01/19/2010 None
Issued: 01/12/2010
Fines/Fees:
0.00 Paid:
Case Total:
Case: CR-2010·0004354-IN
Judge: Magistrate Court Clerk

o.oo

Balance: 0.00 ·

Defendant
Closed
Filing Date: 03/18/2010 ·

Case .Total:

10.00

Finding
Guilty
10.00 Balance:

Citation
1440568
0.00

Paid: 10.00

Balance: 0.00

Paid: 0.00

Balance: 0.00

Paid: 0.00

Balance:

Defendant
Pending
Filing Date: 07/14/2008
Case Total:

Case: CV-2009-0000995-SC
Judge: David L. Evans

Finding
Citation
Dismissed By Courl 9279462
0.00 Balance:
O.o·o

Paid: 0.00

Charge
Degree Disposed Plea
Vehicle Safety Restraint-Operator 18 years 01
I
04/06/2010 None
Issued: 03/15/2010 ·
Fines/Fees:
10.00 Paid:

Case: CV-2008-0002806-SC
Judge: Magistrate Court Clerk

Balance: 0.00

0.00

Defendant
Closed
Filing Date: 03/13/2009
Case Total:

o.oo

o.oo

Case History
Bingham
1 Cases Found.
State of Idaho vs. Gary L. Schall
No hearings scheduled
Case: CR-2009-0008857
Violation
Charges: Date

Charge

Magistrate Judge: Charles L.
Roos··
Citation

09/23/2009 149-1232 Vehicle Insurance-Fail 1419297
to Provide Proof of Insurance
Arresting Officer:
NAKASHIMA, ANDREW, 8000
09/23/2009 149-673(3) Vehicle Safety
1419297
Restraint-Operator 18 years or
over and/or Occupant under
1.8 years
Arresting Officer:
NAKASHIMA, ANDREW, 8000

Amount$0.00
due:

Closed

Disposition
Finding: Dismissed By
Court
Disposition
date: 10/01/2009
Fines/fees: $0.00
Finding: Guilty
Disposition
date: 09/29/2009
Fines/fees: $10.00

Connection: Secure

I of l
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISi.l(;T Of_
STATE OF IDAHO, IN AND FOR THE COUNTY ellflMJJf'N' . :K; 11: t:.u
MAGISTRATE DIVISION
(//,1 ~
STATE OF IDAHO
)
"··;:,~'.";:;;~< ,..t-Er=;·;;···
)
Case No.
ut:'-'u: ' '-LLl ,,, ~·
Plaintiff
)
vs.
GARY LEONORD SCHALL
XXX-XX-7656
12/18/60

Defendant.

)
)
)
)
)
)
)
)

PROBABLE CAUSE MINUTE
ENTRY AND ORDER

q

Crz-- 2Dl \- f:S\o D

~------------~->
~An

Affidavit of Probable Cause having been presented to the undersigned magistrate on this
date charging the defendant with the crime(s) of:

DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, IDAHO CODES §18-8004 AND
§18-8005(5), A REPEATED OFFENSE.
~he defendant, having been incarcerated without a warrant, the court finds Probable Cause to
believe the defendant committed the crime(s) set forth above.

[ ] The defendant is released 0. R.
~e defendant shall remain incarcerated in lieu of bond(s)(s) /arein the amount of

~

$Ii-~-~
~~

[ ] The dfendant shall remain incarcerated in lieu of bond(s) /arein the amount set by the
(s)/arebond schedule.
[ ] The defendant shall remain incarcerated and bond(s) shall/are be determined at
arraignment.
[ ] This affidavit is made in support of an application for an arrest warrant.
[ ] An arrest warrant was issued setting bond(s) in the amount of _ _ _ _ _ _ _ _ __
[ ]
The court does not find Probable Cause to believe the defendant committed the
crime(s) set forth above. determination was made The defendant shall be released within 48
hours of arrest.

SIXTH DISTRICT MAGISTRATE JUDG
Probable Cause Minute Entry and Order
Revised 04-13-06

J?laintiff,

\
j

)
)

Tape# _______; B,~nning: _ _ _ _ End: ____
APPEAF~_R:S:

r-

~

ft_)

Defendant
[ ]
with Attorn.::y: _ _ _ _ _ _ _ _ _ _ _ _ _ __
[ ]
Interpreter: ____
__ ( ] PrOl>'eCUtor:
_______
The Defendant is inforrned of the charges agairut himfher and all legal rights, including the right to c0!.li1sel
[ ]
Requested Court Appointed Counsel, the Court [ ] appointed [ J denie.d the Public Defender;
[ 1
Will obtain Own Counsel.
( ]
Waived reading of complaint
[ j
Requested reading of con1f)laii1t

HEARING~

PRELIMINARY
\y,'d.
[ ]
Sta~' tirne ~aiv~ eHrni~dring Set

aj
-A.

J~

[ ]
[ ]

at 1•0011,;.beforeJudge
#
/
in Pocatello, Bannock County, Idaho.
Defonda..11t shaH ccilltact the :Public Defender irnmediately and schedule an appointrnent.

w

f..

BAIL SET:
IJI~
----[J
F..ELEASED: - - - - - -~~,~

C~ondition

of Release: _ _ _ _ _ _ _ _ _ __

Judge

cc:

Defendant
Attorney for Defendant

[l

Prosecuting Attome</

[ J

[ ]

day of

22

IN THE DISTRIC _

STAlEOFID;IDABO,INANDFOR~,F::::::&/{Ji/--/JPtf
, ; ~. -' :.

Plaintiff,

Guty, SthaJJ

. :.; ,, ,

)

ORDER TO MEET WITH

)
)
)
)

PtJBLIC DDZNDER
J'ELONY CBARGE(S)

Defendant.
YOU AU HEREBY OKDDJID to meet with the Public Defender:
_

Tuesday, on

~ 200_ at

'
.
l!.
,
lOO:cltf'
n_ . .llf+.

oup

~....

Tuesday,

~

.

J

I

YOU BOND OUT 01' JAIL.

p.m.
p.m.
z,30 p.m., u

The Public Defender's office is located in the brick building found on the northeast comer
of the parking lot of the Courthouse facing Clark Street.
When you appear for your appointment, you se ordered to bring the following:

*
*
*
*

The date md time of yOlll' prelimiasy heming;
The nmne of the judge who will be hearing your preliminsy heming;
Any information reg.-ding the specific felony chqe that has been filed against you;
The names •d addresses of witnesses who ca help you in your defense.
If yea •• aet .,,_. for tllis sdleUled .,peiatmmt, tile Ceart will reveke y....

O.R. release or will reveke

year••••• will isae a w...-•t for y........est.

The secretary in the Public Defender's office is ordered to notify the Court in writing if
you fail to appear for this scheduled appointment.
ITIS SO ORDERED this

tf'day of_)_"'f.,...__,=----....-----· 200 / (
Judge

~~

IU!CEIPT
~y ACKNOWLIIDGE that I have read md received this. Order to Appear this

-f-d81of~

~

Defendmt
ORDER TO MEET WITH PUBLIC DEP'ENDER
WHITE-Com YELLOW Public: Defmder PIKK D..-....m
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RANDALL D. SCHULTHIES
Chief Public Defender
P. 0. Box 4147
Pocatello, Idaho 83205-4147
(208) 236-7040

"-~-.·-,

~-~
'

"f.·

;

~.J

TAWNYA R. HAINES
Deputy Public Defender
ISB 7071
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO
Plaintiff,
vs.
GARY LEONORD SCHALL,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-13693-FE
DISCOVERY MOTION

COMES NOOW, the Defendant, Gary Leonerd Schall, by and through his attorney, Tawnya
R. Haines, of the Bannock County Public Defender's Office, and pursuant to Rule 16 of the Idaho

Criminal Rules requests discovery and inspection of the following information, evidence and
materials:
1. All materials specified for automatic disclosure by the Prosecutor, pursuant to Rule 16
of the l.C.R., including but not limited to the following:
a. All evidence which tends to negate the guilt of the accused in this offense.
b. All evidence which would tend to reduce the punishment in this case.
2. Any and all written and/or recorded statements of the Defendant and
DISCOVERY MOTION
PAGEl

the substance of any statement which may have been made either before of after the arrest, to a peace
officer, Prosecuting Attorney or his agent, or to any witness which the state may call as a witness in
this case.
3. Any and all statements, both written or recorded, of any co-Defendant or co-conspirators
in this case, whether before or after arrest in response to interrogation, or contact by a peace officer,
or law enforcement agency or otherwise.
4. Such copy or copies of the Defendant's prior criminal record, including any misdemeanor
records, if any, as is now or may become available to the prosecuting attorney.
5. To permit the Defendant to inspect, copy, or photograph books, papers, documents,
photographs, tangible objects, buildings, places or copies or portions thereof, which are in the
possession, control, or custody of the Prosecuting Attorney, or to which
the Prosecuting Attorney has access.
6. Any and all tape and/or video recorded or written statements in the possession of the
Prosecuting Attorney pertaining to this case.
7. To allow the Defendant to inspect, copy, or photograph the results of any physical or
mental examinations, scientific tests or experiments made in connection with this case.
8. A copy of booking slips, cell-mate records and any other reports, memoranda or records
taken for the booking process of the Defendant in connection with this case.
9. Please furnish to the Defendant a written list of names and addresses of all persons having
knowledge of relevant facts who may be called by the state as witnesses at the trial, together with
any recorded or prior felony convictions, which is within the knowledge of the Prosecuting Attorney
after exercising due diligence.
DISCOVERY MOTION
PAGE2

10. Copies of all Police reports, investigative reports and memoranda within the Prosecutor's
possession in connection with the investigation and prosecution of this case.
11. A copy of the log sheet for the breath testing device used to test the Defendant's blood
alcohol, which log sheet should reflect all tests administered on the same date as the Defendant was
tested or would have been tested.
12. A copy of the calibration certificate for the breath testing device used to administer a
blood alcohol test to the Defendant.
13. A copy of any other certificate or certification for the breath testing device used to
administer the blood alcohol test to the Defendant.
14. A copy of any certificate or record indicating that the individual who administered the
breath test to the Defendant is qualified to operate the machine used.
15. A copy of any record available indicating the extent of the training and experience in
breath testing of the individual who administered such test with regard to the specific instrument
used for testing the Defendant.
16. A copy of the manual of procedures governing the administration of breath tests at the
facility and place where the Defendant was tested, including the manuals for the breath testing device
used to administer the blood alcohol test to the Defendant.
17. A copy of the Intoxilizer 5000 print-outs and/or the Alcohol-Sensor III from the five tests
administered prior to the test administered to the Defendant.
18. The date of any repairs or maintenance performed on the machine used to test the
Defendant's blood alcohol during the three months prior to the testing of the Defendant, and the
nature of any such repairs or maintenance.
DISCOVERY MOTION
PAGE3

19. The date of any repairs or maintenance performed on the machine used to test the
Defendant's blood alcohol, from the date of testing of the Defendant up to the date of trial, and the
nature of such repairs or maintenance.
20. Copies of all Alco-Sensor III Manuals.
21. The date and text of all additions, deletions, modifications, or changes made to any
Intoxilizer 5000 Instruction Manual and/or Alcohol-SensorIII.
22. The number of times within the last two years that the machine used to test the Defendant
has been tested to determine its ability to detect acetone and the results of those tests.
23. A copy of any repair or maintenance log kept with regard to the machine which was used
to test the Defendant.
24. The results of any test conducted by any agent of the State of Idaho or any other
governmental entity to determine the effect of radio frequency interference (RPI) or the presence of
acetone in the breath on the machine used to determine the blood alcohol content of the Defendant.
25. The result of any test conducted by the manufacturer of the Intoxilizer 5000 and/or the
Alcohol-Sensor III, to determine its susceptibility to interference by radio frequency interference or
acetone.
26. A copy of any and all regulations adopted by the Idaho Department Law Enforcement
with regard to the conduct of forensic alcohol examinations.
27. Any instructions or guidelines followed by the Department administrating the blood
alcohol test, in calibrating the Intoxilizer 5000 and/or the Alcohol Sensor III.
28. Any policy statements or memoranda concerning calibration check.
29. Please furnish any and all statements from conversations between the Defendant and any
DISCOVERY MOTION
PAGE4
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third person, which may have been intercepted through telephone monitoring, or any other means,
during any time that the Defendant was incarcerated at the Bannock County Jail, or any other
detention facility.
29. Pursuant to Rule 16 of the Idaho Criminal Rules, the State has a continuing duty to
supplement such responses, and has a duty to exercise due diligence in gathering and discovering
of such evidence.
DATED this

/

S-

day of August, 2011.

...
Deputy Public Defender

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the

Q

day of August, 2011, I served a true and correct

copy of DISCOVERY MOTION to the Bannock County Prosecutor by hand-delivery to the
Prosecutor in-box in Room 220 of the Bannock County Courthouse, Pocatello, Idaho.

DISCOVERY MOTION
PAGES

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE
COUNTY OF BANNOCK, MAGISTRATE DMSION
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,

v.

Defendant.

COMES NOW _

,.:

rnl

2.:! 1
WAIVEROFSTATUTORY~
!.

\.g

~

REQUIREMENT FOR PRELIMINARY
HEARING

_..9~a£..,....._~"""+--S:hJL=-=~"""'(......( ___ and states as follows:

I am the Defendant in the above-entitled action and I herewith consent that the Preliminary
Hearing in the above-entitled matter need not be held within the statutory time limit as provided for
in the Idaho Code and Rule 5.l(a) of the Idaho Rules of Criminal Practice and Procedure.
I fully understand the nature and purpose of a Preliminary Hearing and freely, knowingly,
and intentionally consent that the Preliminary Hearing scheduled in this matter may be vacated and
reset at a later date by the Court.
I acknowledge that I will not be prejudiced by a continuance of the Preliminary Hearing.
DATEDthis

'Z~

___,201l_.

dayof _ _~~~<--S.-+

~.~~
Defendant

1
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MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTING ATTORNEY
P.O. Box P
Pocatello, Idaho 83205-0050
(208) 236-7280

'.

~
00

;_ ', _'°:' /

.

•.

...

.

JARED W. JOHNSON, ISB #7812
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,

)
)
Plaintiff,
)
)
vs.
)
)
GARY L. SCHALL,
)
)
Defendant.
)
~~~~~~~~~~~~~~)

TO:

CASE NO. CR-2011-13693-FE
RESPONSE TO REQUEST
FOR DISCOVERY

TAWNYA R. HAINES, Public Defenders Office, Pocatello, Idaho, Attorney for the
Defendant.
COMES NOW, the State of Idaho, by and through JARED W. JOHNSON,

Deputy Prosecuting Attorney in and for the County of Bannock, Idaho, and responds to
Defendant's Request for Discovery as follows:
REQUEST NO. 1: All materials specified for automatic disclosure by the
Prosecutor, pursuant to Rule 16 of the l.C.R., including but not limited to the following:
a.

All evidence which tends to negate the guilty of the accused in this offense.

RESPONSE NO. 1a: None known at this time.

RESPONSE - Page 1
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b.

All evidence which would tend to reduce the punishment in this case.

RESPONSE NO. 1b: None known at this time.
REQUEST NO. 2: Any and all written and/or recorded statements of the
Defendant and the substance of any statement which may have been made either before
or after the arrest, to a peace officer, Prosecuting Attorney of his agent, or to any witness
which the state may call as a witness in this case.
RESPONSE NO. 2: Please refer to the enclosed copy of the Idaho State Police
Report, LI #P11-1188, Probable Cause Affidavit in Support of Arrest and/or Refusal to
Take Test by Trooper Orr, Alco-Sensor Ill Operations Log for Instrument #1219096,
Defendant's Notice of Suspension, ISP Influence Report, Detailed History for Police Call
#E11045726, ISP Towed Vehicle Inventory/Notice and a DVD labeled P11-1188
"Arbitrator". Any and all videos and/or audiotapes, if in existence, have been requested
from the Idaho State Police, and will be provided upon receipt.
REQUEST NO. 3: Any and all statements, both written or recorded, of any coDefendant or co-conspirators in this case, whether before or after arrest in response to
interrogation, or contact by a peace officer of law enforcement agency.
RESPONSE NO. 3: No co-defendant in this case.
REQUEST NO. 4: Such copy or copies of the Defendant's prior criminal record,
including any misdemeanor records, if any, as is now or may become available to the
prosecuting attorney.
RESPONSE NO. 4:

Please refer the enclosed copy of the defendant's prior

criminal record.
REQUEST NO. 5: To permit the Defendant to inspect, copy, or photograph books,
papers, documents, photographs, tangible objects, buildings, places or copies or portions
thereof, which are in the possession, control, or custody of the Prosecuting Attorney, or to
which the Prosecuting Attorney has access.
RESPONSE NO. 5: The Defendant or Defendant's counsel can call and make an
appointment with our office to inspect any and all evidence.

RESPONSE - Page 2

REQUEST NO. 6: Any and all tape and/or video recorded or written statements in
the possession of the Prosecuting Attorney pertaining to this case.
RESPONSE NO. 6: Please refer to Response No. 2.

REQUEST NO. 7: To allow the Defendant to inspect, copy, or photograph the
results of any physical or mental examinations, scientific tests or experiments made in
connection with this case.
RESPONSE NO. 7: Any and all Laboratory Results, if in existence, have been

requested from the Idaho State Police, and will be provided upon receipt.
REQUEST NO. 8: A copy of booking slips, cell-mate records and any other
reports, memoranda or records taken for the booking process of the Defendant in
connection with this case.
RESPONSE NO. 8: Any and all booking slips, reports or other records taken from

the booking process have been requested from the Idaho State Police, and if in
existence, will be submitted upon receipt.
REQUEST NO. 9: Please furnish to the Defendant a written list of names and
addresses of all persons having knowledge of relevant facts who may be called by the
state as witnesses at the trial, together with any recorded or prior felony convictions,
which is within the knowledge of the Prosecuting Attorney after exercising due diligence.
RESPONSE NO. 9: The following list of individuals may be called to testify at the

time of trial:
•

Trooper Todd Orr- Idaho State Police.

At the present time, to the best knowledge of the plaintiff, the aforementioned
individual has no record of felony convictions.
REQUEST NO. 10: Copies of all Police Reports, investigative reports and
memoranda within the Prosecutor's possession in connection with the investigation and
prosecuting of this case.
RESPONSE NO. 10: Please refer to Response No. 2.

REQUEST NO. 11: A copy of the log sheet for the breath testing devise used to
RESPONSE - Page 3

test the Defendant's blood alcohol, which log sheet should reflects all test administered
on the same date as the Defendant was tested or would have been tested.
RESPONSE NO. 11: Please refer to the enclosed copy of the log sheet.
12. A copy of the calibration certificate for the breath testing devise used to
administer a blood alcohol test to the Defendant.
RESPONSE NO. 12: Any and all Calibration Certificates, if in existence, have
been requested from Idaho State Police, and will be provided upon receipt.
13. A copy of any other certificate or certification for the breath testing device used
to administer the blood alcohol test to the Defendant.
RESPONSE NO. 13: Any and all other Certificates, if in existence, have been
requested from Idaho State Police, and will be provided upon receipt.
14. A copy of any certificate or record indicating that the individual who
administered the breath test to the Defendant is qualified to operate the machine used.
RESPONSE NO. 14: Any and all Records, if in existence, have been requested
from Idaho State Police, and will be provided upon receipt.
15. A copy of any record available indicating the extent of the training and
experience in breath testing of the individual who administered such test with regard to
the specific instrument used for testing the Defendant.
RESPONSE NO. 15: Any and all Records indicating the extent of training and
experience, if in existence, have been requested from Idaho State Police, and will be
provided upon receipt.
16. A copy of the manual of procedures governing the administration of breath
tests at the facility and place where the Defendant was tested, including the manuals for
the breath testing device used to administer the blood alcohol test to the Defendant.
RESPONSE NO. 16: Any and all copies of manual procedures, if in existence,
have been requested from Idaho State Police, and will be provided upon receipt.
17. A copy of the lntoxilizer 5000 print outs and/or the Alcohol Sensor Ill from the
five tests administered prior to the test administered to the Defendant.
RESPONSE NO. 17: Any printouts have been requested from the Idaho State
RESPONSE - Page 4
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Police and if in existence, will be provided upon receipt.
18. The date of any repairs or maintenance performed on the machine used to test
the Defendant's blood alcohol during the three months prior to the testing of the
Defendant, and the nature of any such repairs or maintenance.

RESPONSE NO. 18: Any and all maintenance records, if in existence, have been
requested from Idaho State Police, and will be provided upon receipt.
19. The date of any repairs or maintenance performed on the machine used to test
the Defendant's blood alcohol, from the date of testing of the Defendant up to the date of
trial, and the nature of such repairs or maintenance.

RESPONSE NO. 19: Any and all other maintenance records, if in existence, have
been requested from Idaho State Police, and will be provided upon receipt.
20. Copies of all Alco-Sensor Ill Manuals.

RESPONSE NO. 20: Copies of Alco-Sensor Ill Manuals, if available, are located at
the Idaho State Police and may be viewed with an appointment at the agency.
21. The date and test of all additions, deletions, modifications, or changes made to
any lntoxilizer 5000 Instruction Manual and/or Alcohol Sensor Ill.

RESPONSE NO. 21:

Any and all the changes, if any, made to the lntoxilizer

and/or Alcohol-Sensor Ill, if in existence, have been requested from Idaho State Police,
and will be provided upon receipt.
22. The number of times within the last two years that the machine used to test the
Defendant has been tested to determine its ability to detect acetone and the results of
those tests.

RESPONSE NO. 22: Any and all information regarding acetone detection, if in
existence, have been requested from Idaho State Police, and will be provided upon
receipt.
23. A copy of any repair or maintenance log kept with regard to the machine which
was used to test the Defendant.

RESPONSE NO. 23: Any and all maintenance logs, if in existence, have been
RESPONSE - Page 5
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requested from Idaho State Police, and will be provided upon receipt.
24. The results of any test conducted by any agent of the State of Idaho or any
other governmental entity to determine the effect of radio frequency interference (RFI) or
the presence of acetone in the breath on the machine used to determine the blood
alcohol content of the Defendant.
RESPONSE NO. 24: Any and all information regarding RFI, if in existence, have

been requested from Idaho State Police, and will be provided upon receipt.
25. The result of any test conducted by the manufacturer of the lntoxilizer 5000
and/or the Alcohol Sensor Ill, to determine its susceptibility to interference by radio
frequency interference or acetone.
RESPONSE NO. 25: Any and all tests, if in existence, have been requested from

Idaho State Police, and will be provided upon receipt.
26. A copy of any and all regulations adopted by the Idaho Department Law
Enforcement with regard to the conduct of forensic alcohol examinations.
RESPONSE NO. 26: Any and all regulations, if in existence, have been requested

from Idaho State Police, and will be provided upon receipt.
27. Any instructions or guidelines followed by the Idaho Department Law
Enforcement with regard to the conduct of forensic alcohol examinations.
RESPONSE NO. 27: Any and all instructions and/or' guidelines, if in existence,

have been requested from Idaho State Police, and will be provided upon receipt.
28. Any policy statements or memoranda concerning calibration check.
RESPONSE NO. 28: Any and all policy statements or memoranda, if in existence,

have been requested from Idaho State Police, and will be provided upon receipt.
29. Please furnish any and all statements from conversations between the
Defendant and any third person, which may have been intercepted through telephone
monitoring, or any other means, during any time that the Defendant was incarcerated at
the Bannock County Jail, or any other detention facility.
RESPONSE NO. 29: Please refer to Response No. 2.

30. Pursuant to Rule 16 of the Idaho Criminal Rules, the State has a continuing
duty to supplement such responses, and has a duty to exercise due diligence in gathering
RESPONSE - Page 6

and discovering of such evidence.
RESPONSE NO. 30: The State understands its duty under Rule 16.

The State reserves the right to supplement this response upon receipt of such
evidence.

CERTIFICATE OF DELIVERY

I HEREBY CERTIFY That on this ~( day of August, 2011, a true and
correct copy of the foregoing RESPONSE TO REQUEST FOR DISCOVERY was
delivered to the following:
TAWNYA R. HAINES
PUBLIC DEFENDER
BANNOCK COUNTY COURTHOUSE
POCATELLO, IDAHO 83205
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[]mail postage prepaid
[ ] hand delivery
[ ] facsimile
courthouse mailbox

IN THE DISTRICT COURT OF THE SIXTH JUDICf'h p)§TRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY ~OCK
1
MAGISTRATES DIVISIOM/:,,,
P1~1 3:
o'2~:

STATE OF IDAHO,
PLAINTIFF,
VS

GARY L. SCHALL,
DEFENDANT.

)
)
)
)
)
)
)

•.::,;;u ;

J

MINUTE ENTRYlf-~R

CR 2011-13693 FE

This matter came on for Preliminary Hearing on the 13th day of September 2011 before the
Honorable Steven A. Thomsen, Sixth District Court Magistrate. Jared Johnson represented the State of
Idaho. The Defendant appeared in person and with Counsel, Tawnya Haines.
The Defendant was brought before the Court for a Preliminary Hearing upon the charge set forth in
the complaint, to wit: DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, A
REPEATED OFFENSE, Idaho Code §18-8004 and §18-8005(5).
State's witness Trooper Todd Orr was called, sworn and testified. No defense witnesses were
called. Closing arguments were then heard.
IT IS HEREBY ORDERED that the Defendant, Gary L. Schall, be and is bound over to the Sixth
District Court on the charge of DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS,
A REPEATED OFFENSE, Idaho Code §18-8004 and §18-8005(5).
Defendant's Surety Bond was continued.
IT IS SO ORDERED.

SEP 1 4 2011

STEVEN A. THOMSEN
SIXTH DISTRICT COURT MAGISTRATE
Copies to:
Bannock County Prosecuting Attorney, Courthouse Drop Box
Tawnya Haines, Public Defenders Office, Courthouse Drop Box
DALE HATCH, Clerk of the District Court
By
Rosie McBride, Deputy Clerk
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MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTOR
P.O. BOX P
Pocatello, Idaho 83205 0050
Telephone: 236-7280

20!!

,. t-

'.

s~
.c Ht
!!~,1f 1 lt.

~

?
rj
Ld

~

t·'.;. 1 ,._ .,._._._, . .. , .,.,. -- -. ,...:···- '·'.
f) -~ ir,: ... T'-~t ;"-'· L E: F~ t<~
j

JARED W. JOHNSON, ISB #7812
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
GARY LEONARD SCHALL,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR-2011-13693-FE
PROSECUTING ATTORNEY'S
INFORMATION

~~~~~~~~~~~~~~.)

MARK L. HIEDEMAN, Prosecuting Attorney, in and for Bannock County,
State of Idaho, who, in the name and by the authority of said State prosecutes in its
behalf, in proper person comes into said District Court in the County of Bannock, State of
Idaho, on the

L!j!la.Y of September, 2011, and gives the Court to understand and be

informed that GARY LEONARD SCHALL is accused by this information of the crime of
DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, IDAHO CODES

{J~

§18-8004 AND §18-8005{Bj, A REPEATED OFFENSE, committed as follows, to-wit:
That the said GARY LEONARD SCHALL, in the County of Bannock, State
of Idaho, on or about the 8th day of August, 2011, did drive, manage and operate a motor
vehicle, BLUE FORD MINIVAN, while the defendant, was under the influence of
intoxicating beverages and/or drugs.

PROSECUTING ATTORNEY'S INFORMATION-PAGE 1
38

All of which is contrary to the form, of the statute in such case in said State
made and provided and against the peace and dignity of the State of Idaho.

~{ltb

Prosecuting Attorney
Bannock County, Idaho

STATE OF IDAHO

)
) SS.

COUNTY OF BANNOCK

)

I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, in
and for the County of Bannock, State of Idaho, do hereby certify that the foregoing is a
true and correct copy of the original information filed in my office on the __ day of

- - - - - -'2011.

Clerk
Deputy

PROSECUTING ATTORNEY'S INFORMATION - PAGE 2

MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTOR
P.O. BOX P
Pocatello, Idaho 83205 0050
Telephone: 236-7280

JARED W. JOHNSON, 158 #7812
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,

)
)
)

CASE NO. CR-2011-13693-FE

)

vs.
GARY LEONARD SCHALL,

______________
Defendant.

)
)
)
)
)
)

PROSECUTING ATTORNEY'S
INFORMATION PART II

MARK L. HIEDEMAN, Prosecuting Attorney, in and for Bannock County,
State of Idaho, who, in the name and by the authority of said State prosecutes in its
behalf, in proper person comes into said District Court in the County of Bannock, State of
Idaho, on thef!/!Jay of September, 2011, and gives the Court to understand and be
informed that GARY LEONARD SCHALL is accused by Part II of this information of the
crime of DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, IDAHO
CODES §18-8004 AND §18-8005(5), A REPEATED OFFENSE, committed as follows,
to-wit:

PROSECUTING ATTORNEY'S INFORMATION PART II - PAGE 1
40

That the said GARY LEONARD SCHALL, in the County of Bannock, State
of Idaho, on or about the ath day of August, 2011, did drive, manage and operate a motor
vehicle, BLUE FORD MINIVAN, while the defendant, was under the influence of
intoxicating beverages and/or drugs, the defendant having plead guilty to, or been found
guilty of, two prior offenses of driving while under the influence of intoxicating beverages
and/or drugs prior thereto In the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bannock, on the 16th day of November, 2004, and in the
Third Judicial District of the State of Wyoming, in and for the County of Lincoln on the ath
day of September, 2004, as is shown by the judgments of conviction on file with the said
Court.

All of which is contrary to the form, of the statute in such case in said State
made and provided and against the peace and dignity of the State of Idaho.

ARKLHiEDEMAN
Prosecuting Attorney
Bannock County, Idaho

STATE OF IDAHO

)

COUNTY OF BANNOCK

)

) SS.

I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, in
and for the County of Bannock, State of Idaho, do hereby certify that the foregoing is a
true and correct copy of the original information filed in my office on the __ day of

- - - - - - · 2011.

Clerk
Deputy

PROSECUTING ATTORNEY'S INFORMATION PART II - PAGE 2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register #CR-2011-13693-FE
STATE OF IDAHO,
Plaintiff,
-vsGARY LEONORD SCHALL,
Defendant.

)
)
)
)
)
)
)
)
)

MINUTE ENTRY & ORDER

On September 26, 2011, the above-named Defendant appeared in Court with his counsel,
Tawnya Haines, for arraignment. Vic Pearson, Bannock County Deputy Prosecuting Attorney,
appeared on behalf of the State ofldaho.
Sheila Fish performed as Court Reporter for this proceeding.
When asked by the Court, the Defendant stated that his true name is as shown on the
Information.

A certified copy of the Prosecuting Attorney's Information was handed to the

Case No. CR-2011-13693-FE
MINUTE ENTRY & ORDER
Page 1

Defendant and the reading of the same was waived.
The Defendant was advised by the Court that he was allowed a reasonable time of not less
than 24 hours before he could be required to enter a plea to the Information, but that he could waive
that right and enter a plea at this time. The Defendant waived the time in which to enter a plea and
entered a plea of NOT GUILTY to the charge of DRIVING UNDER THE INFLUENCE OF
ALCOHOL AND/OR DRUGS, I.C. §18-8004 AND §18-8005(6), A REPEATED OFFENSE,

as described in the Information.
IT IS HEREBY ORDERED that this case is hereby set for JURY TRIAL before the
undersigned District Judge on DECEMBER 20, 2011 AT THE HOUR OF 9 A.M. on a "to
follow" basis.
IT IS FURTHER ORDERED that this case is hereby set for PRE-TRIAL
CONFERENCE on DECEMBER 5, 2011 AT THE HOUR OF 4 P.M.

IT IS FURTHER ORDERED that the BOND in this matter be and the same is hereby
CONTINUED, with the Defendant being advised that the following conditions are attached to his

said release, to wit:
(1)

Defendant shall keep in touch with his attorney and shall keep his attorney
advised of his current telephone number and address;

(2)

Defendant is required to appear on time and prepared for all scheduled proceedings;

Case No. CR-2011-13693-FE
MINUTE ENTRY & ORDER
Page2

(3)

Defendant shall not violate any laws of the City, County, State or Federal
government during the period of said release;

(4)

Defendant shall not leave the Sixth District during said release without prior
knowledge and permission of his attorney

Defendant was further advised that his failure to comply with the conditions of said release
could result in the issuance of a Bench Warrant for his arrest and the revocation of said bond.
IT IS HEREBY ORDERED that the transcript of the preliminary hearing held on
September 13, 2011 before the Honorable Steven Thomsen shall be prepared.
DATED September 27, 2011.

~

District Judge

Case No. CR-2011-13693-FE
MINUTE ENTRY & ORDER
Page3
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the (b
day of ~
, 20 II, I served a true
individuals in the manner
and correct copy of the foregoing document upon each of the fOllO
indicated.

g

Bannock County Prosecutor

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

Tawnya Haines
Bannock County Public Defender

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

Sherrill Grimmett

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

DATED this

Zf:)

c\

day of _ _...__~""""-""--f--r.:-----:-+-t
Deputy Clerk

Case No. CR-2011-13693-FE
MINUTE ENTRY & ORDER
Page4
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MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTING ATTORNEY
P.O. Box P
Pocatello, Idaho 83205-0050
(208) 236-7280

JARED W. JOHNSON, ISB #7812
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.
GARY L. SCHALL,
Defendant.

TO:

)
)
)
)
)
)
)
)
)

CASE NO. CR-2011-13693-FE
REQUEST FOR DISCOVERY

TAWNYA HAINES, Public Defenders Office, Pocatello, Idaho, Attorney for the
Defendant.
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the

Idaho Criminal Rules requests discovery and inspection of the following information,
evidence, and materials:
1. Any books, papers, documents, photographs, tangible objects or copies
or portions thereof, which are within the possession, custody or control of the Defendant,
and which the Defendant intends to introduce at trial in the above-mentioned case.

REQUEST - Page 1

2.

Copies of any and all results or reports of physical or mental

examinations and of any scientific tests or experiments made in connection with the
above-mentioned case, or copies thereof, within the possession or control of the
Defendant which the Defendant intends to introduce at trial, or which were prepared by a
witness whom the defendant intends to call at trial when the results or reports relate to
testimony of the witness.
3. Describe any and all documents and tangible evidence, not previously
disclosed, which Defendant intends to introduce or may introduce at trial.
4. The names and addresses of lay witnesses the Defendant intends to call
at trial, and the substance of the testimony of such witnesses.
5. The names and addresses of expert witnesses the Defendant intends to
call at trial, and the substance of the testimony of such witnesses.
6. Under Idaho Code §19-519, if you intend to offer evidence of an alibi in
your defense, you are hereby required to serve upon me, the undersigned Prosecuting
Attorney for Bannock County, Idaho, within ten (10) days, a notice in writing of your
intention to claim such alibi which said notice shall contain specific information as the
place(s) and time(s) at said place(s) at which you claim to have been on the day of the
alleged offense, and as particularly as is known to you or your attorney, the names and
addresses of the individual(s) and/or testimonial witnesses by whom you propose to
establish such alibi.
7.

This is a continuing Request for Discovery and the Attorney for the

Defense shall timely file such supplemental responses with the Court and shall serve the
same upon the State as may be required from time to time to correctly set forth all further
and different information obtained by the Attorney for the Defense.
The undersigned further requests that said information, evidence and
materials be presented to the Office of the Prosecuting Attorney, Bannock County
REQUEST - Page 2
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Courthouse, Pocatello, Idaho, on or before the fourteenth day from which it has been
signed, or at such other date and time mutually agreed to by counsel.

DATED this

_li day of September, 2011.

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY That on this

:tl. day of September, 2011, a true and

correct copy of the foregoing REQUEST FOR DISCOVERY was delivered to the
following:
TAWNYA HAINES
PUBLIC DEFENDER
BANNOCK COUNTY COURTHOUSE
POCATELLO, IDAHO 83205

REQUEST - Page 3

[]mail postage prepaid
[ ] hand delivery
[]facsimile
~o rthouse mailbox

RANDALL D. SCHULTHIES
Chief Public Defender
P.O. Box 4147
Pocatello, ID 83205-4147
(208) 236-7040

...

~

TAWNYA R. HAINES
Deputy Public Defender
ISB 7071
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
v.
GARY SCHALL,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR-2011-13693-FE

~

MOTION TO DISMISS
AND CHALLENGE BIND OVER

COMES NOW Gary Schall, through his attorney of record, Tawnya R. Haines
Deputy Public Defender, and moves this Court for an order dismissing the charge ofDriving
Under the Influence, a repeated offense. The State of Idaho by and through its attorney of
record, The Bannock County Prosecuting Attorneys Office; cannot establish a prima facia
case. The Magistrate erred at the Preliminary Hearing in two manners. First, the court
improperly shifted the burden to the defense when it required the defense to "prove the
statute." (Transcript page 30, line 6) Under Article IV of the United States Constitution "Full
Faith and Credit shall be given in each State to the public Acts, Records, and judicial
proceedings of every other State." l.R.E. 201 also allows the Court to take Judicial Notice of
MOTION TO DISMISS
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Adjudicative Facts. Secondly, the court relied on the Defendant's conviction in Wyoming as
a predicate offense without determining that the Defendant's conviction in Wyoming
substantially conforms with Idaho law. Idaho Code 18-8004(2) provides "any person having
an alcohol concentration of less than 0.08, as defined in subsection (4) of this section, as
shown by analysis of his blood, urine, or breath, by a test requested by a police officer shall
not be prosecuted for DUI. .. " In addition, State v. Mills, 128 Idaho 426, 913 P.2d 1196 (Ct.
App. 1996), held that a blow under the legal limit required dismissal of the DUI charge.
In this case, Mr. Schall is being prosecuted in reliance on a DUI from Wyoming where
his breath test was under 0.08. Mr. Schall's due process rights are infringed if prosecution
based on a conviction for a DUI with a breath test under 0.08 is allowed to go forward. He
simply cannot be prosecuted in Idaho for a Felony DUI based on the Wyoming DUL
Furthermore, Defendant argues that the Wyoming statute (attached hereto) does not
substantially conform with the Idaho statute.
Based on the forgoing reasons, the Defendant respectfully requests that the Court
dismiss this case, or in the alternative reduce the charge to a Second Offense DUI as the
Wyoming conviction should not be treated as a predicate offense, or grant such other relief as
appropriate.
DATED this

_{K_day of November, 20~ •
nyaR. H · es
Deputy Public Defender

MOTION TO DISMISS

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the JS[_ day of November, 2011 I served a true and
correct copy of the MOTION TO DISMISS was served upon the parties below as follows:

[]
[]
[]
[]

Bannock County
Prosecuting Attorney
Prosecutor's in-box, Room 220
Bannock County Courthouse

Hand Deliver
First Class Mail
Certified Mail
Facsimile

Deputy Public Defender

MOTION TO DISMISS
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31-5-233.0 Driving or having control of vehicle while under
influence of intoxicating liquor or controlled substances; penalties.
(a)D As used in this section:
(i)O "Alcohol concentration" means:
(A)D The number of grams of alcohol per one hundred (100)
milliliters of blood;
(B)D The number of grams of alcohol per two hundred ten (210)
liters of breath; or
(C)O The number of grams of alcohol per seventy-five (75)
milliliters of urine.
(ii)O "Controlled substance" includes:
(A)D Any drug or substance defined by W.S. 35-7-1002(a) (iv);
(B)O Any glue, aerosol or other toxic vapor which whenO
intentionally inhaled or sniffedO results in impairment of an
individual's ability to drive safely.
(C)O Any drug or psychoactive substance, or any combination
of these substances, capable of impairing a person's physical or
mental faculties.
(iii)O "Conviction" means as defined in W.S. 31-7-102(a) (xi);
(iv)D "Driver's license" means as defined in W.S. 31-7-102(a)
(xxv) and includes nonresident operating privileges as defined in W.S.
31-7-102 (a) (xxx);
(v)O "Other law prohibiting driving while under the influence"
means a statute of another state, the United States or a territory or
district of the United States or an ordinance of a governmental entity
of this or another state or of an Indian tribe which prohibits driving
while under the influence of intoxicating liquor, alcohol, controlled
substances or drugs;
(vi)D "Child passenger" means a person traveling in a vehicle
who is under sixteen (16) years of age;
(vii)D "Alcohol" means any substance or substances containing
any form of alcohol;
(viii)D ''Chemical test" means a test which analyzes an
individual's breath, blood, urine, saliva or other bodily fluids or
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tissues for evidence of drug or alcohol use.
(b)O No person shall drive or have actual physical control of any
vehicle within this state if the person:
(i)D Has an alcohol concentration of eight one-hundredths of
one percent (0.08%) or more;
(ii)D
one percent
the time of
following a

Has an alcohol concentration of eight one-hundredths of
(0.08%) or more, as measured within two (2) hours after
driving or being in actual physical control of the vehicle
lawful arrest resulting from a valid traffic stop; or

(iii)O To a degree which renders him incapable of safely
driving:
(A)D Is under the influence of alcohol;
(B)D Is under the influence of a controlled substance; or
(C)O Is under the influence of a combination of any of the
elements named in subparagraphs (A} and (B) of this paragraph.
(c)O Upon the trial of any criminal action or proceeding arising
out of acts alleged to have been committed by any person while driving
or being in actual physical control of a vehicle while under the
influence of alcohol, the amount of alcohol in the person's blood at
the time alleged as shown by chemical analysis of the person's blood,
urine, breath, or other bodily substance shall give rise to the
following presumptions:
(i)D If there was at that time an alcohol concentration of five
one-hundredths of one percent (0.05%) or less, it shall be presumed
that the person was not under the influence of alcohol;
(ii)D If there was at that time an alcohol concentration of
more than five one-hundredths of one percent (0.05%) and less than
eight one-hundredths of one percent (0.08%), that fact shall not give
rise to any presumption that the person was or was not under the
influence of alcohol, but it may be considered with other competent
evidence in determining whether the person was under the influence of
alcohol to a degree which renders him incapable of safely driving a
motor vehicle.
(d)O Subsection (c) of this section shall not be construed as
limiting the introduction of any other competent evidence bearing upon
the question of whether the person was under the influence of alcohol,
including tests obtained more than two (2) hours after the alleged
violation. The fact that any person charged with a violation of
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subsection (b) of this section is or has been entitled to use the
controlled substance under the laws of this state shall not constitute
a defense against any charge under subsection (b) of this section.
(e)O Except as otherwise provided, a person convicted of
violating this section shall be ordered to or shall receive a
substance abuse assessment conducted by a substance abuse provider
certified by the department of health pursuant to W.S. 9-2-2701(c) at
or before sentencing.O The cost of the substance abuse assessment
shall be assessed to and paid by the offender.O Except as otherwise
provided in this subsection or subsection (h) or (m) of this section,
a person convicted of violating this section is guilty of a
misdemeanor punishable by imprisonment for not more than six (6)
months, a fine of not more than seven hundred fifty dollars ($750.00),
or both. On a second offense resulting in a conviction within ten (10)
years after a conviction for a violation of this section or other law
prohibiting driving while under the influence, he shall be punished by
imprisonment for not less than seven (7) days nor more than six (6)
months, he shall be ordered to or shall receive a substance abuse
assessment conducted by a substance abuse provider certified by the
department of health pursuant to W.S. 9-2-2701(c) before sentencing
and shall not be eligible for probation or suspension of sentence or
release on any other basis until he has served at least seven (7) days
in jail. Orn addition, the person may be fined not less than two
hundred dollars ($200.00) nor more than seven hundred fifty dollars
($750.00). On a third offense resulting in a conviction within ten
(10) years after a conviction for a violation of this section or other
law prohibiting driving while under the influence, he shall be
punished by imprisonment for not less than thirty (30) days nor more
than six (6) months, shall receive a substance abuse assessment
pursuant to W.S. 7-13-1302 and shall not be eligible for probation or
suspension of sentence or release on any other basis until he has
served at least thirty (30) days in jail except that the court shall
consider the substance abuse assessment and may order the person to
undergo outpatient alcohol or substance abuse treatment during any
mandatory period of incarceration. The minimum period of imprisonment
for a third violation shall be mandatory, but the court, having
considered the substance abuse assessment and the availability of
public and private resources, may suspend up to fifteen (15) days of
the mandatory period of imprisonment if, subsequent to the date of the
current violation, the offender completes an inpatient treatment
program approved by the court.O In addition, the person may be fined
not less than seven hundred fifty dollars ($750.00) nor more than
three thousand dollars ($3,000.00). The judge may suspend part or all
of the discretionary portion of an imprisonment sentence under this
subsection and place the defendant on probation on condition that the
defendant pursues and completes an alcohol education or treatment
program as prescribed by the judge. Notwithstanding any other
provision of law, the term of probation imposed by a judge under this
section may exceed the maximum term of imprisonment established for
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the offense under this subsection provided the term of probation
together with any extension thereof, shall not exceed three (3) years
for up to and including a third conviction. On a fourth offense
resulting in a conviction or subsequent conviction within ten (10)
years for a violation of this section or other law prohibiting driving
while under the influence, he shall be guilty of a felony and fined
not more than ten thousand dollars ($10,000.00), punished by
imprisonment for not more than two (2) years, or both.
(f)D Any person convicted under this section or other law
prohibiting driving while under the influence as defined in W.S. 31-5233 (a) (v) shall, in addition to the penalty imposed:
(i)D Have his driver's license suspended or revoked pursuant to
W.S. 31-7-127 or 31-7-128. The court shall forward to the department a
copy of the record pertaining to disposition of the arrest or
citation;
(ii)D For a first conviction where the department's
administrative action indicates the person had an alcohol
concentration of fifteen one-hundredths of one percent (0.15%) or
more, operate only vehicles equipped with an ignition interlock
device, pursuant to W.S. 31-7-401 through 31-7-404, for a period of
six (6) months. For purposes of this paragraph, the department's
administrative action shall be deemed to indicate a person had an
alcohol concentration of fifteen one-hundredths of one percent (0.15%)
or more only after the person is notified of and given the opportunity
to pursue the administrative procedures provided by W.S. 31-7-105;
(iii)D For a second conviction, operate only vehicles equipped
with an ignition interlock device, pursuant to W.S. 31-7-401 through
31-7-404, for a period of one (1) year;
(iv)D For a third conviction, operate only vehicles equipped
with an ignition interlock device, pursuant to W.S. 31-7-401 through
31-7-404, for a period of two (2) years;
(v)D For a fourth or subsequent conviction, operate only
vehicles equipped with an ignition interlock device, pursuant to W.S.
31-7-401 through 31-7-404, for the remainder of the offender's life,
except five (5) years from the date of conviction and every five (5)
years thereafter, the offender may apply to the court for removal of
the ignition interlock device required by this paragraph.O The court
may, for good cause shown, remove the ignition interlock device
requirement if the offender has not been subsequently convicted of
driving a motor vehicle in violation of this section or other law
prohibiting driving while under the influence as defined in W.S. 31-5233 (a) (v).
(g)D The court may, upon pronouncement of any jail sentence under
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subsection (e) of this section, provide in the sentence that the
defendant may be permitted, if he is employed or enrolled in school
and can continue his employment or education, to continue such
employment or education for not more than the time necessary as
certified by his employer or school administrator, and the remaining
day, days or parts of days shall be spent in jail until the sentence
is served. He shall be allowed out of jail only long enough to
complete his actual hours of employment or education and a reasonable
time to travel to and from his place of employment or school.D Unless
the defendant is indigent, the court shall require him as a condition
of special treatment under this subsection to pay a reasonable amount
for room and board as determined by the sheriff.
(h)D As used in this subsection, "serious bodily injury" means
bodily injury which creates a reasonable likelihood of death or which
causes miscarriage or serious permanent disfigurement or protracted
loss or impairment of any bodily member or organ. Whoever causes
serious bodily injury to another person resulting from the violation
of this section shall be punished upon conviction as follows:
(i)D If not subject to the penalty under paragraph (ii) of this
subsection, by a fine of not less than two thousand dollars
($2,000.00) nor more than five thousand dollars ($5,000.00),
imprisonment for not more than ten (10) years, or both;
(ii)D If previously convicted and sentenced under this
subsection, or any other law substantially conforming to the
provisions of this subsection, by imprisonment for not more than
twenty (20) years; and
(iii)D Any person convicted under this subsection shall have
his driver's license revoked as provided in W.S. 31-7-127.
(j)D Any person charged under this section or a municipal
ordinance which substantially conforms to the provisions of this
section shall be prosecuted under this section or the ordinance and
not under a reduced charge or dismissed unless the prosecuting
attorney in open court moves or files a statement to reduce the charge
or dismiss, with supporting facts, stating that there is insufficient
evidence to sustain the charge.
(k)D Chemical analysis of a person's blood, breath or urine to
determine alcohol concentration or controlled substance content shall
be performed in accordance with W.S. 31-6-105(a).
(m)D Any person eighteen (18) years of age or older who has a
child passenger in the vehicle during a violation of this section
shall be punished upon conviction as follows:
(i)D For a first conviction under this subsection, by
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imprisonment for not more than one (1) year, a fine of not more
than seven hundred fifty dollars ($750.00), or both;
(ii)D If previously convicted and sentenced under this
subsection, or any other law substantially conforming to the
provisions of this subsection, by imprisonment for not more than five
(5) years.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register No.CR-2011-13693-FE
STATE OF IDAHO,
Plaintiff,
-vsGARY SCHALL,
Defendant.
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)
)
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)
)
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)

MINUTE ENTRY & ORDER

On December 20, 2011, the above named Defendant appeared before the Court with his
counsel, Tawnya Haines, for the purpose of a hearing on Defendant's Motion to Dismiss. Ian
Service, Bannock County Deputy Prosecuting Attorney, appeared on behalf of the State ofldaho.
Sheila Fish performed as Court Reporter for this proceeding.
The Court heard argument from counsel for the Defendant regarding the Defendant's
Motion to Dismiss. The State objected to the Motion and provided argument.
The Court advised that the Motion would be taken under advisement and a written decision
shall be issued.
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DATED December 22, 2011.
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District Judge
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I HEREBY CERTIFY that on the
day of
2011, I
served a true and correct copy of the foregoing document upon each of the following individuals
in the manner indicated.
Bannock County Prosecutor

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

Tawnya Haines
Bannock County Public Defender

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

Deputy Clerk

Register CR-2011-13693-FE
MINUTE ENTRY & ORDER
Page2

FILED

BANNOCK COUNTY
CLERK OF THE COURT

2012 JAN I

AH If): 31,

IN THE DISTRICT COURT FOR THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

Register #CR-2011-0013693-FE
STATE OF IDAHO,
Plaintiff,
-vsGary Schall,
Defendant.

)
)
)
)
)
)
)
)
)

DECISION ON MOTION TO DISMISS AND
CHALLENGE TO BIND OVER

This matter is before the Court on the Motion to Dismiss and or Challenge to Bind Over
[collectively "Motion"] filed by Defendant, Gary Schall [Defendant or Schall]. Schall contends
that his felony Driving Under the Influence [DUI] charge should be dismissed or at least
amended to a misdemeanor because a foundational DUI conviction in Wyoming does not
substantially comply with Idaho's DUI statutes. After reviewing and considering the transcript
of the Preliminary Hearing, the oral argument, and pertinent law the Court DENIES the
Defendant's Motion.
STANDARD OF REVIEW
Idaho law grants criminal defendants, charged with a felony, the right to a preliminary
hearing where the magistrate must determine whether a public offense has been committed. I.C.
§ 19-804; l.C.R. 5.1. The magistrate must find that a public offense was committed and that
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there is probable cause to believe that the defendant committed the offense. I.C. § 19-804; I.C.R.
5.1. Depending on the magistrates' determination, the defendant will either be bound over to the
district court to answer to the charge or the charge will be dismissed. I.C. §§ 19-814, 19-815;
I.C.R. 5.1. Idaho Code § 19-815A allows a defendant to challenge the ''probable cause" finding
of the magistrate at the preliminary hearing by filing a motion to dismiss in district court. If the
district court determines that no public offense was committed or that the state has not proven
that there was probable cause to believe the defendant committed the crime the district court
must dismiss the complaint and discharge the defendant. I.C. § 19-815A.
At a preliminary hearing the state is not required to prove that the defendant is guilty
beyond a reasonable doubt. The state is only required to show that a crime was committed and
that there is probable cause to believe the accused committed it. State v. Phelps, 131 Idaho 249,
251, 953 P.2d 999, 1001 (Ct. App. 1998). A finding of probable cause must be based upon
substantial evidence as to every material element of the offense charged. I.C.R. 5.l(b). This
requirement may be satisfied through circumstantial evidence and reasonable inferences to be
drawn from that evidence by the committing magistrate. State v. Reyes, 139 Idaho 502, 504, 80
P.3d 1103, 1105 (Ct. App. 2003), State v. Munhall, 118 Idaho 602, 606, 798 P.2d 61, 65 (Ct.
App. 1990). A magistrate's finding of probable cause at a preliminary hearing will not be
disturbed if, under any reasonable view of the evidence, including permissible inferences, it
appears likely that an offense occurred and that the accused committed it. State v. Pole, 139
Idaho 370, 372, 79 P.3d 729, 731 (Ct. App. 2003).
A district court disturbs a magistrate's finding of probable cause only ''upon a showing
that the magistrate abused its discretion." State v. Reyes, 139 Idaho 502, 504, 80 P.3d 1103, 1105
(Ct. App. 2003). The district court analyzes: (1) whether the lower court correctly perceived the
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issue as one of discretion; (2) whether the lower court acted within the boundaries of such
discretion and consistently with any legal standards applicable to the specific choices before it;
and (3) whether the lower court reached its decision by an exercise of reason. State v. Hedger,
115 Idaho 598, 600, 768 P.2d 1331, 1333 (1989). If the district court finds that the magistrate
knew the decision was discretionary, that the magistrate acted within the bounds of its discretion,
and that the magistrate exercised reason in reaching a discretionary decision, the district court
will not disturb that decision.

FINDINGS OF FACT 1
Gary Schall was arrested on August 8, 2011, for Driving Under the Influence, I.C. § 188004(a), and charged with the same crime in a Criminal Complaint filed August 9, 2011. 2 A
Preliminary Hearing was held on September 13, 2011, before Magistrate Judge Thomsen. Judge
Thomsen ruled that the State had established a prima facie case of DUI, and that Schall had not
rebutted the prima facie case. More specifically, Judge Thomsen concluded that the State had
made a prima facie showing that Schall had been convicted of two DUI's in the prior ten years.
Schall was bound over to the District Court and a Prosecuting Attorney's Information, charging
Schall with felony DUI, was filed September 19, 2011. Schall was arraigned in District Court on
September 26, 2011, and entered a plea of not guilty.
Schall filed this Motion which was heard on December 20, 2011. Schall argues that one
of the two predicate DUI convictions required by I.C. § 18-8005(6), i.e., his DUI conviction in
Wyoming on September 8, 2004, is not a "substantially conforming foreign criminal violation"
and cannot be a basis for a felony DUI charge in this case.

1

The facts upon which the Court relies in ruling on this motion are taken from the transcript of the Preliminary
Hearing, including the exhibits offered during that hearing.
2
The facts related to the arrest and charge in this case are not pertinent to the pending motion.
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ANALYSIS AND HOLDING
Schall makes two primary arguments. First, he contends that the magistrate judge
improperly shifted the burden of proving the language of the Wyoming DUI statute to the
Defendant. Secondly, Schall argues that the Wyoming DUI law allows a conviction if
breathalyzer results are less than .08, which is allegedly a lesser standard than required in Idaho.
Schall further argues, factually, that the Wyoming citation3 shows breathalyzer results of .06,
which would not support a DUI conviction in Idaho. The Court DENIES Schall's motion
because admission of the underlying convictions was valid, because the State factually met its
prima facie burden of proving that the Wyoming conviction substantially conforms to Idaho's
DUI law, and because Wyoming's DUI law substantially conforms to Idaho's DUI law.

I.

Admission of the underlying convictions was valid.
As stated above, at the preliminary hearing Judge Thomsen found that the State

established a prima facie case to charge Schall with a felony DUI. To meet its burden on the
element of prior DUis, the State presented two documents showing Schall had been previously
convicted of two DUis in the last ten years. The only document at issue, State's Exhibit 2, was
the evidence of the Wyoming DUI conviction. "A judgment of conviction may be admitted and
proved by satisfying the relevant provisions of the l.R.E. and does not also need to satisfy the
requirements ofI.C. § 9-312 or 28 U.S.C. § 1738." State v. Howard, 150 Idaho 471, 482, 248
P.3d 722, 733 (2011). Here, the documentary evidence of the prior convictions was admitted
without objection. Therefore, unless one of the convictions does not substantially conform to
Idaho's DUI law the enhancement has clearly been proven.

II.

3

The State does not bear the burden of proving that a conviction in a foreign
jurisdiction substantially conforms to Idaho's DUI law.

State's Exhibit 2, offered and admitted during the Preliminary Hearing.
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The Idaho Supreme Court originally held that the State bears the burden of making a
"prima facie showing of the validity of a prior conviction used to enhance a pending [DUI
charge]" from a misdemeanor to a felony, further holding that once the State met that burden, the
defendant then had the burden of going forward with proof that the conviction was defective.
State v. Beloit, 123 Idaho 36, 37, 844 P.2d 18, 19 (1992),
However, in State v. Coby, 128 Idaho 90, 92, 910 P.2d 762, 764 (1996), the Court
modified the Beloit holding, finding that the state makes a prima facie showing with proof of the
existence of the prior convictions, as opposed to their validity. See also State v. Warren, 135
Idaho 836, 840, 25 P.3d 859, 863 (Ct. App. 2001); State v. Miller, 131Idaho288, 294, 955 P.2d
603, 609 (Ct. App. 1997). After the State meets this burden the burden shifts to the defendant to
prove that the underlying conviction was constitutionally defective. State v. Moore, 148 Idaho
887, 894-95, 231P.3d532, 539-40 (Ct. App. 2010). The only constitutional challenge currently
recognized is violation of the right to counsel in the prior case. 4 Id
Here, the State met its prima facie burden by providing the magistrate court with copies
of Schall' s two prior convictions, Exhibits 1 and 2. The burden then shifted to Schall to present
evidence as to why the underlying convictions were constitutionally invalid. Schall's only
argument was that the Wyoming DUI law did not substantially conform to Idaho's DUI law. At
the preliminary hearing, Schall failed to meet his burden because he did not present evidence to
invalidate the underlying convictions and the magistrate correctly bound this case over on the
felony charge. Although Schall correctly notes that the court can take judicial notice of the
Wyoming statute, that was not a requirement at the preliminary hearing.
4

It is noted that the United States Supreme Court held that, with the sole exception of convictions obtained in
violation of the right to counsel, a defendant in a federal sentencing proceeding has no constitutional right to
collaterally attack the validity of previous state convictions used to enhance a sentence under the Armed Career
Criminal Act (ACCA). Custis v. United States, 511 U.S. 485, 114 S.Ct. 1732, 128 L.Ed.2d 517 (1994); State v.
Weber, 140 Idaho 89, 92, 90 P.3d 314, 317 (2004).
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Wyoming's DUI law substantially conforms to Idaho's DUI law.

III.

The Court then turns to Schall's primary argument, that the Wyoming conviction is not a
"substantially conforming foreign criminal violation" as required by I.C. § 18-8004(6). The only
case which has been located which directs whether the analysis is a factual one, based on the
facts of the underlying conviction, or a legal one, i.e., an analysis of the two state statutes, is

State v. Schmoll, 144 Idaho 800, 803, 172 P.3d 555, 558 (Ct. App. 2007). Schall makes both a
factual and a legal argument.
In Schmoll, 144 Idaho at 803, 172 P.3d at 558, the Idaho Court of Appeals held that the
focus of this determination should be on the comparable statutes and not on the specific facts
giving rise to the previous conviction. Nevertheless, any analysis of the facts of this case leads
to the conclusion that there was a valid prior conviction. Schall points to the citation, page 1 of
Exhibit 2, which suggests that there was a .06 BAC. This is contrasted with the affidavits of two
Wyoming peace officers, Brandon Kidgell and John Harris, both of whom state that Schall's
PBT results were .096 and .100. These levels would constitute DUI in Idaho. More importantly,
the Wyoming Criminal Information and the Wyoming Judgment reflect a charge of "Driving
With a BAC of .08% or higher; or Driving While Under the Influence" as well as a plea of guilty
to that specific charge. Therefore, the facts of the Wyoming conviction clearly support the
conclusion that Schall' s Wyoming conviction was a "substantially conforming foreign criminal
violation."
Legally, after reviewing Idaho and Wyoming's DUI laws, this Court finds them to be
substantially conforming. To determine ifthe Wyoming DUI law substantially conforms to
Idaho's DUI law ''the court must first determine which factors to compare and the standard with
which to compare them." Schmoll, at 803, 558. The legislature expressly stated that the focus of
DECISION ON MOTION TO DISMISS AND CHALLENGE TO BIND OVER
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the comparison should be on the elements of the statutes, and not the specific conduct giving rise
to the prior violation. See LC.§ 18-8005(10). "The determination of whether a foreign criminal
violation is substantially conforming is a question of law to be determined by the court." Id
"The elements of the violation in each state must substantially conform to each other. The
legislature did not define substantial conformity; however, where the language of a statute is
plain and unambiguous, this Court must give effect to the statute as written, and not engage in
statutory construction. State v. Rhode, 133 Idaho 459, 462, 988 P.2d 685, 688 (1999); State v.
Burnight, 132 Idaho 654, 659, 978 P.2d 214, 219 (1999); State v. Escobar, 134 Idaho 387, 389, 3
P.3d 65, 67 (Ct. App. 2000). The language of the statute is to be given its plain, obvious, and
rational meaning. Burnight, 132 Idaho at 659, 978 P.2d at 219." Schmoll, at 803-04, 558-59.
"Substantial conformity does not require exact correspondence between the two statutes" as long
as the statutes are essentially the same in substance. Schmoll, 804, 559.
Schall contends that because Idaho does not allow prosecution of an individual if the
BAC is less than .08 unless there is evidence of drug influence but Wyoming law does the two
statutes cannot be substantially conforming. This argument has been addressed in Schmoll, 5
where the Court reasoned:
Idaho does not provide for inferences based on BAC tests, but a person
cannot be prosecuted if his BAC is less than 0.08 unless the prosecutor can also
show evidence of drug influence. I.C. § 18-8004(2), (3). Idaho does not consider
a BAC of 0.08 or more as merely rebuttable evidence of being under the influence
either; it is a per se violation of the statute to drive with a BAC of 0.08 or more.
LC. § 18-8004(l)(a). However, this Court has previously defined what it means
to be under the influence in Idaho, and it includes impairment of driving ability to
the slightest degree; the impairment must be noticeable or perceptible, but does
not need to rise to a level where the defendant is incapable of driving safely or
prudently.
5

The Idaho Court of Appeals addressed whether Montana's DUI law and Idaho's DUI law were substantially
conforming laws that would allow an enhancement in Idaho. Montana's DUI law and Wyoming's DUI law are
similar in that both allow prosecution if the individuals BAC is above .04 but below .08. For this reason the analysis
of the Court of Appeals is particularly useful in deciding the present case.
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Although Idaho and Montana use the BAC test results differently, they
both prohibit the same essential conduct-driving while under the influence of
alcohol. Proving that a person is under the influence absent a BAC test requires a
greater degree of impairment in Montana than in Idaho, since in Idaho, the ability
to drive need only be impaired ''to the slightest degree," while in Montana, the
ability to drive "safely" is the quality that must be diminished. Impairment to the
slightest degree is an equal or lesser standard than the diminished ability to drive
safely test used by Montana; thus Montana's higher standard surpasses the
elements required for a violation in Idaho. These two statutes frame their
prohibitions using the same language, requiring substantially conforming
elements to be met to sustain a violation.

State v. Schmoll, 144 Idaho at 804, 172 P.3d at 559 (Ct. App. 2007) (internal citations
omitted). In short the statutes of Idaho and Montana were substantially conforming
because they both prohibited driving while under the influence of alcohol and both
require substantially conforming elements to be met to find a violation of the statute. The
analysis does not require a court to "take into account how each state's individual DUI
statutes have been interpreted" or "imagine any conceivable conduct that may be
committed by a hypothetical defendant to determine criminality in Idaho." State v.

Moore, 148 Idaho 887, 898, 231P.3d532, 543 (Ct. App. 2010). To determine ifthe laws
are substantially conforming the inquiry should focus on the elements of the laws.
When focusing on the elements of the DUI laws of Idaho and Wyoming it becomes
apparent that both prohibit driving while under the influence of alcohol. A person is guilty of
DUI in Wyoming when 1) he has an alcohol concentration of 0.08% or more while in control of
a vehicle, 2) has an alcohol concentration of 0.08% or more within two hours of driving or being
in control of a vehicle, or 3) when he is incapable of safely driving while under the influence of
alcohol, a controlled substance, or both. In fact, like Schmoll, Wyoming has a more strict statute
than Idaho because it requires an individual to be able to drive safely. Wyo. Stat. Ann. § 31-5233(b)(iii). Idaho law requires the ability to drive be impaired ''to the slightest degree."
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Schmoll, supra. This is an equal or lesser standard, and thus less strict than the diminished

ability to drive safely test used in Wyoming. Schmoll, supra; State v. Andrus, 118 Idaho 711,
714-15, 800 P.2d 107, 110-11 (Ct. App. 1990). Regardless of the difference in the standards
each state requires, a conviction in Wyoming would be substantially conforming in Idaho
because they both prohibit driving under the influence of alcohol.
Schall urges this Court to follow the holding in State v. Mills, 128 Idaho 426, 913 P.2d
1196 (Ct. App. 1996), i.e., that a breathalyzer test under the legal limit requires a dismissal of the
DUI charge. Schall argues that Wyoming's prosecution where the BAC is less than .08 but
greater than .05 would contradict the holding in Mills and therefore the statutes could not be
substantially conforming. For the reasons set out above, the statutes are substantially
conforming. Factually, the Court notes again that Schall was charged and pleaded guilty in
Wyoming to Driving With a BAC of .08 or higher; or Driving While Under the Influence. States
Exhibit 2. In Idaho it is a per se violation of the statute to drive with a BAC of .08 or more. I.C.
§ 18-8004(1)(a). The charge Schall pleading guilty to in Wyoming would be a per se violation

of Idaho DUI law. This is a "substantially conforming criminal violation."
CONCLUSION

Schall' s Motion to Dismiss or Amend the felony DUI charge to a misdemeanor must be
denied because the State established probable cause that an offense was committed and that
Schall committed that offense during the Preliminary Hearing. Facts supporting two underlying
charges were admitted during the hearing giving rise to the enhancement. Schall failed to call
into question the constitutional validity of either of the underlying convictions, and the DUI laws
ofldaho and Wyoming are substantially conforming. Therefore, Schall's motion is DENIED.
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IT IS SO ORDERED
DATED this q-t1-day of January, 2012

~

District Judge

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the \0 day of January, 2012, I served a true and correct
copy of the foregoing document upon each of the following individuals in the manner indicated.
Public Defender's Office
Tawyna Haines

( ) U.S. Mail
( } Overnight Delivery
(vJ Hand Delivery
( ) Facsimile

Bannock County Prosecutor's Office
Ian Service

( ) U.S. Mail
( ) Overnight Delivery
(,;)Hand Delivery
( ) Facsimile

DATED this

-1tL day of (:,,

bo

·=>-

2012.
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GUILTY PLEA QUESTIONNAIRE

,UTY CLERK

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL

OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK
STATEOFIDAHOvs.
True Legal Name:
Address:

Gz~

Sc.ha /I

{;.tJ.. rY 5'~(/

'Zoll-

DO!J: /l

\3(113-fe

_SJ-'----

Age:

37 J,4tfO..O"e 5( Bl.cfct4D"/

Charge(s) Pleading Guilty To:

CaseNo.

iii

1 Co

Maximum Possible Penalty:

S, DDD fb.re,
;

STATEMENT OF RIGHTS & EXPLANATION OF WAIVERS BY PLEA OF Gun.TY
(PLEASE INITIAL EACH RESPONSE)

1. You have the right to remain silent. You do not have to say anything about the crime(s) you
are accused of committing. If you elected to have a trial, the state could not call you as a
witness or ask you any questions. However, anything you do say can be used as evidence
against you in court.
I understand that by pleading guilty I am waiving or giving up my right to remain silent
before and during trial. G-3 (Initial).
2. The waiver of your right to remain silent only applies to your plea of guilty to the crime(s) in
this case. Even after pleading guilty, you will still have the right to refuse to answer any
question or to provide any information that might tend to show you committed some other
crime(s). You can also refuse to answer or provide any information that might tend to
increase the punishment for the crime(s) to which you are pleading guilty.
I understand that by pleading guilty to the crime(s) in this case, I still have the right to remain
silent with respect to any other crime(s) and with respect to answering questions or providing
information that may increase my sentence. ~ ~
(Initial).
.
3. You are presumed to be innocent. You would be found guilty if: 1) you plead guilty in front
of the judge, or 2) you are found guilty at a jury trial.
I understand that by pleading guilty I. am waiving or giving up my right to be presumed
innocent. (rj
(Initial).

4. You have the right to a speedy and public jury trial. A jury trial is a court hearing to
determine whether you are guilty or not guilty of the charge(s) brought against you. In a
jury trial, you have the right to present evidence in your defense and to testify in your own
defense. The state must convince each and every one of the jurors of your guilt beyond a
reasonable doubt.
I understand that by_,Pl~ading guilty I am waiving or giving up my right to a speedy and
public jury trial. <rS (Initial).
5. You have the right to confront the witnesses against you. This occurs during a jury trial
where the state must prove its case by calling witnesses to testify under oath in front of you,
the jury, and your attorney. Your attorney could then cross-examine (question) each witness.
You could also call your own witnesses of your choosing to testify concerning your guilt or
innocence. If you do not have the funds to bring those witnesses to court, the state will pay
the cost of bringing your witn~ses to court.
I understand that by pleading guilty I am waiving or giving up my right to confront the
witnesses against me, an present witnesses and evidence in my defense. 6-..S
(Initial).
6. I understand that by pleading guilty I am waiving or giving up any and all rights I have as a
defendant in a criminal case, under the Constitution of the United States and the Constitution
of the State ofidaho, whether listed in this form or not. G:5
(Initial).
QUESTIONS REGARDING PLEA

Please answer every question. If you do not understand a question consult your attorney
bef~re answering.
PLEASE CIRCLE ONE

1. Do you read and write the English language?
If NO, have you been provided with an interpreter to help you
fill out this form?
2. What was ·the highest grade in school that you completed?

@§_)

NO

YES

NO

I '2...

a) If you did not complete high school, have you received either a general education diploma
(GED) or high school equivalency (H:SE) diploma?

YES. NO

3. Have you ever been diagnosed with and/or counseled or treated for a mental illness, disease
or disorder?

YES

@9

a) If so, what was the diagnosis and when was it made? _ _ _ _ _ _ _ _ _ __
b) Are you currt'.ntly under the care of a mental health professional?

YES<§)

c) Are you currently taking medication for mental health issues?

YES@)
d) If so, what is the medication you are currently taking? _ _ _ _ _ _ _ _ _ __
71
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.

4. In the 24 hours prior to filling out this questionnaire, have you taken any medications,
whether prescribed or not, drugs, or alcoholic beverages?

YES

@)

a) If YES, what have you taken? - - - - - - - - - - - - - - - - - b) Because of any medications, drugs or alcohol you have taken that are listed above, are
you UNABLE to understand the questions in this questionnaire and/or correctly· answer
them?

YES

NO

c) Are you currently addicted to any drug, including alcohol?

YES

t@

5. Is there any reason that you would be unable to make an informed and voluntary de:_i~ to
plead guilty in this case?
·
YES ~
a) If Yes, what is the reason you cannot make an informed and voluntary decision to plead

guilty?~------------------------~
6. Is your guilty plea the result of a plea agreement? ,
YES ff.iO)
a) If YES, what do you understand the terms of the plea agreement to b e_
P_

~evuix:, r~r

h aff~

b) Is this a North Carolina v. Alford plea?
7. There are two types of plea agreements. Please initial the ~ paragraph below which
describes the type of plea agreement you are entering into:
a) I understand that my plea agreement is a binding plea agreement. This means that if the
district court does not impose the specific. sentence as recommended by both parties, I will be
(Initial).
allowed to withdraw my plea of guilty and proceed to a jury trial.
b) I understand that my plea agreement is a non-binding plea agreement. This means that
the court is not bound by the agreement or any sentencing recommendations, and may
impose any sentence authorized by law, including the maximum sentence stated above,
which can be imposed without the possibility of probation and/or parole. Because the court is
not bound by the agreement, if the district court chooses not to follow the agreement, I will
not have the right to withdraw my guilty plea. (r-,S
(Initial).

l&.9>

YES
8. Are you pleading guilty to more than one crime?
a) If YES, do you understand that your sentences for the crimes could be served either
concurrently (at the same time) or consecutively (one after the other)?
YES NO
9. Is this a conditional guilty plea, meaning you are reserving your right to app~ pre-trial
~ NO
issues or decisions?
a) If YES, what issue are you reserving the right to appeal?
-l+e dec.Jst db

6Y\

OeRvJa.nt-s

kloh'lM fl> D1:Sthis.s/ Chdl~e.- "=>1~

10. Have you waived or given up your right to appeal your judgment of conviction and sentence
YES
as part of your plea agreement?

@

3

'·

11. Has anyone (including any law enforcement officer) threatened you or done an~g to
make you enter this plea against your will?
YES @
a) If YES, who made such athreat and how was it made?

-----------

12. Has any person promised you that you will receive any special sentence, reward, favorable
treatment, or leniency with regard to the plea you are about to enter?
YES ~
a) If YES, what are those promises and who made t h e m ? - - - - - - - - - - 13. Have you been represented by an attorney at all stages of these proceedings?
a) Have you had sufficient time to discuss your case with your attorney?

@
@

NO
NO

b) Have you told your attorney everything you know about the crime, including any
witnesses you know that would show your innocence?
~ NO
c) Have you fully discussed all the facts and circumstances surround the case with your
attorney?
~NO
d) Has your attorney discussed with you the nature of the charges against you, the elements
of the crime you have been charged with, any evidence provided by the prosecutor in your
_case, any possible defenses you may have to the charges, and the consequences of pleading
guilty?

@

e) Has your attorney discussed your Constitutional and Civil rights?

~NO

f) Are you fully satisfied with the representation of your attorney?

~NO

NO

g) Is there anything you requested your attorney to do that has not been done, including filing
any motions or other requests in this case?

YES

(@>

IfYES, please e x p l a i n . - - - - - - - - - - - - - - - - - - - - 14. Do you understand that by pleading guilty you will waive or give up any ~es, both
factual and legal, that you believe you may have in this case?
NO

\!!!:!JI

®

15. Do you claim any violation of your Constitutional or Civil rights?
YES
a) If YES, what rights do you claim have been violated? - - - - - - - - - - 16. Do you understand that if you enter an unconditional guilty plea in this case you will not be
able to challenge any rulings that came before the guilty plea including: 1) any searches or
seizures that occurred in your case, 2) any issues concerning the method or manner of your
arrest, and 3) any issues about any statements you may have made to law enforcement?
@§_) NO
17. Do you understand that when you plead guilty, you are admitting the truth of~d every
allegation contained in the charge(s) to which you plead guilty?
~ NO

18. Are you currently on probation or parole?

YES

®

',

a) If so, do you understand that a plea of guilty in this case could be the basis of a violation
ofthatprobationorparole?
YES NO·

1a ·

19. Are you aware that if you are not a citizen of the United States, the entry of a plea or making
of factual admissions could have cons~ces of deportation or removal, loss of permanent
legal status, inability to ob~le
e United States, or denial of an application for
United States citizenship?
.
YES NO
a) Has your attorney discuss wi y u that your guilty plea in this case may result in.your
deportation? (Padilla v. Kentucky, 130 S.Ct. 1473 (2010))
YES NO

20. Do you know whether the crime to which you will plead guilty would require you to register
as a sex offender? (See I.C. § 18-8304~±
YES NO
a) Has your attorney advised you
· t efQurt orders a psychosexual evaluation for
purposes of sentencing, you have a ri
ot answer questions in that evaluation? (Estrada
.v. State, 143 Idaho 558, 149 P.3d 833).
YES NO

JY-'

21. Are you aware that if you plead guilty you may be required to pay restitution t~ctims in
this case? (See I.C. § 19-5304)
.
.
~ NO
a) Have you agreed to pay restitution to any other party as a condition of yo2ea
agreement?
.
YES ~
l)IfYES,howmuchmustyoupayandtowhom? _ _ _ _ _ _ _ _ _ _ __
22. Is there a mandatory driver's license suspension as a result of a guilty plea in this case?

.

a) If YES, for how long must your license be suspended?

{

'tr.

@No

23. Are you pleading guilty to a crime for which a mandatory domestic violence, substance
abuse, or psychosexual evaluatio~ is required? (I.C. §§ 18-918(7)(a),-8005(9),-831 '.7)
.
~ NO
24. Are you pleading guilty to a crime for which you may be required to pay the costs of
prosecution and investigation? (I.C. § 37-2732A(K)) ·
YES

@

25. Do you understand that by pleading guilty to a felony, you run the risk that if_lg!; have new
felony charges in the future, you could be charged as a persistent violator? ~ NO
a) Do you understand that if you are convicted as a persistent violator, the sentence in the new
case could be life imprisonment?
@§) NO
26. Are you pleading guilty to a crime for which ~{~quired to submit a DNA sample to
the state? (I.e. § 19-5506).
V{ f I
YES NO

f

27. Are you pleading guilty to a crime for wbfh;tJle~ could impose a fine for a crime of
violence of up to $5,000, payable to the vic1B2'9f thelcrime? (I.C. § 19-5307) YES NO
28. Do you understand that if you plead guilty to a felony, during the period of your sentence,
you will lose the following rights:
a) Your right to vote in Idaho? (ID. CONST. art. 6, § 3)
NO
.

74

@

·,
•

•
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•

r

b) Your right to hold public office in Idaho? (In. CONST. art. 6, § 3)
c) Your right to perfonn jury service in Idaho? (In. CONST. art. 6, § 3)
d) Your right to purchase, possess, or carry firearms? (I.C. § 18-310)

NO
NO
NO

29.• Do y~u understand that no one, including your attorney, can force you to plea~ty in this
case?
~ NO
30. Are you entering your plea freely and voluntarily?

@NO

31. Are you pleading guilty because you did commit the acts alleged in the ~ation or
indictment?
~ NO

32. If you were provided with Jn/ jhtJdteter to help you fill out this form, have you had any
trouble understanding yourAfefP~t°J:?
YES NO
33. Have you had any trouble answering any of the questions in this form which you could not
resolve by discussing the issue with your attorney?
YES <@
34. Were you able to ask your attorney any questions you had about any questi~this form
that you did not understand?
~ NO
I have answered the questions on pages 1-6 of this Guilty Plea Advisory form truthfully,
correctly, and of my own free will. I understand all of the questions and answers herein,
have discussed each question and answer with my attorney, and have completed this form
freely and voluntarily. Furthermore, no one has threatened me to do so.
Dated thisfeh day of--4/.__0..___ _., 20J2.

I hereby acknowledge that I have discussed, in detail, the foregoing questions and answers
with my client.

•

t:"f L.C.U
1 r•,..,,

•

I

BANNOCK COUNTY
CLERK OF THE COURT

8

:1ZFEB'

I

3: I

Dffrtct£ii(
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register #CR-2011-13963-FE
STATE OF IDAHO,
Plaintiff,
-vsGARY LEONORD SCHALL,
Defendant.

)
)
)
)
)
)
)
)
)

MINUTE ENTRY & ORDER

~~~~~~~~~~~~~~ .

On February 13, 2012, the above named Defendant appeared in Court with his counsel,
Tawnya Haines, for further proceedings. JaNiece Price, Deputy Prosecuting Attorney, appeared on
behalf of the State ofldaho.
Sheila Fish performed as Court Reporter for this proceeding.
At the outset, the Defendant moved to withdraw his plea of Not Guilty, heretofore entered,
and as there was no objection, said Motion was GRANTED.
When asked by the Court, the Defendant entered a plea of GUILTY, as part of a plea
bargain as stated and confirmed by the Defendant on the record, to the charge of DRIVING

UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, I,C. §18-8004 AND §18-

Case No. CR-2011-13693-FE
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8005(5) A REPEATED OFFENSE, and submitted his signed Questionnaire to the Court.
Following questioning by the Court, the Defendant's plea was accepted as being voluntarily and
knowingly given.
IT IS HEREBY ORDERED that per Idaho Code §19-2524, the Department of Health and
Welfare shall conduct a substance abuse evaluation on the Defendant. The Department of Health
and Welfare shall be authorized to review the pre-sentence report completed in this matter. Said
evaluation shall be due no later than March 12, 2012.
IT IS FURTHER ORDERED that a pre-sentence investigation report shall be made prior to
sentencing and this matter is hereby referred to the Idaho State Board of Corrections for such report.
The Defendant shall pay an amount to be determined by the Department of Correction, not to
exceed $100.00, for the cost of conducting the presentence investigation and preparing the
presentence investigation report. The amount will be determined by the Department and paid by the
Defendant in accordance with the provisions of§ 19-2516.
IT IS FURTHER ORDERED that the DUE DATE for said pre-sentence investigation report
shall be MONDAY, MARCH 19, 2012 NO LATER THAN 5 P.M. WITH COPIES DELIVERED
TO THE COURT AND COUNSEL BY SAID DATE.
IT IS FURTHER ORDERED that the SENTENCING in this matter be and the same is
hereby set for MONDAY, MARCH 26, 2012 AT THE HOUR OF 9:30 A.M. at the Bannock
County Courthouse, Pocatello, Idaho.
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IT IS FURTHER ORDERED that if in this case restitution to victims is an appropriate
consideration, both the defense and State are to ascertain the nature and the extent of injuries or
damages and be prepared at the sentencing hearing to advise the Court in that regard.
IT IS HEREBY ORDERED that BOND in this matter be and the same is hereby

CONTINUED, with the Defendant being advised that the following conditions are attached to his
release, to wit;
( 1)

Defendant shall keep in touch with his attorney and shall keep his attorney
advised of his current telephone number and address;

(2)

Defendant is required to appear on time and prepared for all scheduled
proceedings;

(3)

Defendant shall not violate any laws of the City, County, State or Federal
government during the period of said release;

(4)

Defendant shall not leave the State of Idaho during said release without prior
knowledge and permission of his attorney.

(5)

Defendant shall fully cooperate with all requests made by the Pre-Sentence
Investigator.

Defendant was further advised that his/her failure to comply with the conditions of said
release could result in the issuance of a Bench Warrant for his arrest and the revocation of said
Bond.

Case No. CR-2011-13693-FE
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DATED February 14, 2012

s~

District Judge

CERTIFICATE OF SERVICE

\t\

}cl:)

,

I HEREBY CERTIFY that on the
day of \
2012, I
served a true and correct copy of the foregoing document upon each of the following individuals
in the manner indicated.
Bannock County Prosecutor

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile
( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

Bannock County Public Defender

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

Division of Community Corrections

DATED this -'~"\~day of
Deputy Clerk
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STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register #CR-2011-13693-FE
STATE OF IDAHO,
Plaintiff,
-vsGARYLEONORDSCHALL,
Defendant.

~~---'========-~~~~~~~-

)
)
)
)
)
)
)
)
)

MINUTE ENTRY & JUDGMENT OF
CONVICTION

On February 13, 20121, the Defendant entered a plea of GUILTY to the charge of

DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, I.C. §18-8004
AND §18-8005(5), A REPEATED OFFENSE.
On March 26, 2012, the above named Defendant appeared in Court with his counsel,
Tawnya Haines, for sentencing.

Ashley Graham, Bannock County Deputy Prosecuting Attorney,

appeared on behalf of the State ofldaho.
Sheila Fish performed as Court Reporter for this proceeding.
A pre-sentence investigation report was received and reviewed by the Court. The Court
heard corrections and objections to the report from defense counsel. The Court heard comments and
recommendations from respective counsel and a statement from the Defendant.
Being fully advised in the premises,
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MINUTE ENTRY & ORDER
Page 1

80

IT IS HEREBY ORDERED that Defendant be and is hereby sentenced to a UNIFIED
TERM OF FIVE YEARS OF WHICH TWO YEARS ARE FIXED WITH A SUBSEQUENT
INDETERMINATE TERM OF THREE YEARS. During the fixed term of confinement, said
Defendant shall not be eligible for parole or discharge, credit or reduction of sentence for good
conduct, except as provided by Idaho Code Section 20-1-1 (d).
IT IS FURTHER ORDERED that the above-imposed sentence is hereby SUSPENDED.
IT IS FURTHER ORDERED that the Defendant shall be placed on supervised probation to
the Idaho Department of Correction for a period of FIVE YEARS.
IT IS FURTHER ORDERED that in addition to the terms and conditions to be imposed by
the Department of Correction, this Court imposes the following terms and conditions:
I.

The Defendant must comply with all terms and conditions imposed by the Court or the
Probation Officer.

2.

The Defendant will pay the cost of the supervision fee to the Dept. of Probation & Parole
unless that fee is waived.

3.

The Defendant must remain gainfully employed and not change employment without the
consent of the Probation Officer; or must be enrolled in a full time vocational or
educational program and cannot withdraw from such program without the consent of the
Probation Officer, unless either or both of these conditions are excused by the Probation
Officer.

4.

The Defendant must obey all laws of the City, County, State and Federal Government,
and shall not commit any offense where a fine of more than $75 or a jail term could be
imposed.

5.

The Defendant must not associate with any person on probation or involved in criminal
activity, or any person designated by the Probation Officer as an inappropriate
association.

Case No. CR-2011-13693-FE
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6.

The Defendant must not consume or possess alcoholic beverages or enter any bar and/or
establishment where the sale of alcohol is a primary source of income.

7.

The Defendant must not use or possess any controlled substance, or any other drug unless
prescribed by a licensed physician for a legitimate medical condition, and only as
approved by the Probation Officer.

8.

The Defendant must submit to any blood, breath or urine testing requested by the Court,
Probation Officer, or any law enforcement official. An untimely, invalid, adulterated or
diluted test will be considered a testing failure.

9.

The Defendant must obtain any evaluations, counseling or treatment requested by the
Probation Officer

10.

The Defendant will pay all restitution and other costs imposed by the Court, and if the
Defendant has not paid all restitution or other costs before the probation term expires,
then the probation term will continue until all have been paid in full.

11.

Any discretionary jail and/or community service time ordered by the Court may be
imposed by the Probation Officer without a hearing before the Court. If the Defendant
wishes to contest the imposition of discretionary jail and/or community service time, the
Defendant may request a hearing before the Court after the discretionary jail and/or
community service time has been imposed. The Defendant may not be released from jail
while serving discretionary jail time without an order of the Court. Anytime the Defendant
is incarcerated, the Defendant must obey all the rules and regulations of that facility.

12.

The Defendant will submit to a search of person, residence, vehicle, and/or property at
any time by any police officer or Probation Officer, without a search warrant, to
determine whether the Defendant is in compliance with the probation terms and
conditions.

13.

The Defendant shall not purchase, carry or have in their possession, home or automobile
any weapons of any kind, including but not limited to firearms and/or explosives.

14.

The Defendant cannot change their residence without first obtaining permission from the
Probation Officer.
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15.

The Defendant must report to the Probation Officer whenever directed to, and observe all
curfew restrictions.

16.

The Defendant's level of supervision, including caseload type and electronic monitoring
shall be determined by the Idaho Department of Correction.

17.

The Defendant cannot leave the Sixth Judicial District without the written permission of
the Probation Officer. If the Defendant does leave the Sixth Judicial Districts either with
or without permission, the Defendant waives or gives up extradition from any other
location to the State of Idaho and agree that they will not contest any effort to return to
the State of Idaho and agrees to pay all costs of extradition.

18.

The Probation Officer will be have 120 days of discretionary jail time to use for any
violation of the terms and conditions of probation.

19.

The Probation Officer will have I 00 hours of discretionary community service to use for
any violation of the terms of probation.

20.

The Probation Officer will have 30 days of SCILD time to use for any violation of terms of
probation.

21.

The Defendant shall serve a term of 33 DAYS IN THE BANNOCK COUNTY JAIL. The
Defendant shall receive credit for three days served. The Defendant shall report to the jail on
Thursday, March 29, 2012 at 8 a.m. to begin serving said term.

22.

The Defendant shall enroll into and successfully complete the SHARE program while in
custody at the Bannock County Jail.

23.

The Defendant's driver's license shall be SUSPENDED for a period of TWO YEARS
from the date of sentencing. During the first year of the suspension, the Defendant shall
have no driving privileges whatsoever. After the first year, the Defendant may apply for a
restricted driving permit.

24.

The Defendant shall, if eligible, complete 30 days of SCILD during his term of probation.
The Defendant shall receive credit of three days of probation for each day worked on
SCILD.

25.

The Defendant shall pay the following:
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$270.50
$750.00

Court Costs
District Court Fund

The Defendant shall pay the sum of $750.00 to the County for costs of defense, pursuant to
Idaho Code 19-854. The sum so paid shall be remitted to the County Auditor who shall deposit said
amount directly into the District Court Fund in and for Bannock County.
PAYMENTS OF AT LEAST $25.00 PER MONTH ARE TO BE MADE AT THE OFFICE
OF BONDS & FINES, BANNOCK COUNTY COURTHOUSE, POCATELLO, IDAHO 83201
BEGINNING JUNE I, 2012 AND CONTINUING UNTIL ALL AMOUNTS ARE PAID IN
FULL. DEFENDANT SHALL NOT BE DISCHARGED FROM PROBATION IF ANY
AMOUNT REMAINS UNPAID.MONTHLY AMOUNT MAY BE INCREASED UP TO $75.00
AT THE DISCRETION OF THE PROBATION OFFICER.
IT IS FURTHER ORDERED that in the event the Defendant violates any of the terms and
conditions of probation, he will be brought back into Court and the sentence heretofore suspended
will be reinstated.
Defendant was advised of the right to appeal, and that said appeal must be filed with the
Idaho Supreme Court no later than 42 days from the date the sentence is imposed. Defendant was
further advised that a person who is unable to pay the costs of an appeal has the right to apply for
leave to appeal informa pauperis.
DATED March 26, 2012.

~

District Judge
Case No. CR-2011-13693-FE
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CERTIFICATE OF SERVICE
fJC\
,.~
I HEREBY CERTIFY that on the LC,,
day of
served a true and correct copy of the foregoing document upon ea
in the manner indicated.

~

f ,'

2012,I
of the following individuals

Bannock Count Prosecutor

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

Tawnya Haines
Bannock County Public Defender

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

Division of Community Corrections

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

Bannock County Jail

( ) U.S. Mail
( ) Email
(X) Hand Deliver
( ) Facsimile

Glenda Bellanca

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile
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. STANDARD TERMS & CONDITIONS OF P.ROBATI°IY
--;v~~~-

• You are advised that :lnttiaUng each of these conditions and signing at the bottoln does not JiRMa'a.qidille
by the Court, by the State of Idaho, or by your attorney that the Court wW grant you probation at the time of
sentenclng or disposition In your case. Reviewing and agreeing to these Studard ferblS and Conditio:ns of
Pi"obation gives you 'the opportunity to be aware of and agree to these terlnS in the event the Court may decide
that you should be placed on probation. Should the Court decide to place you on probation the Court m1.y also
impose terms ftnd conditions of probation fn addition to those listed here.
• The Defendant should iDltial each term fn the box: and date and sign at the botto:ni. Doing so is an agreelnent to
be bound by and to follow each a:nd e'fery term and condition should the Court place you on probation.

1.

~]

You must comply with all tenns and conditions imposed by me or by :your probation officer.

2.

[GS~

You will pay the cost of the supervision fee to the Dept. of Probation & Parole unless that fee is waived.

3. [6-S] You must remain gainfully employed and not change employment without the consent of your probation officer;
or you must be enrolled in a full time vocational or educational program and cannot withdraw from such program without
the consent of your probation officer, unless either or both of these conditions ate excused by your probation officer.
4. "5 l You must obey all laws of the City, County, State and Federal Government, and shall not commit any offense
where a fine of more than $75 or a jail term could be jmposed.

5. f;..S] You must not associate with any person on probation or involved jn criminal activity, or any persoo desisnated by
your probation officer as an inappropriate association.
6. f;6] You must not consume or possess alcoholic beverage.s or enter any bar and/or establishment where the sale of
alcohol is a primary source of income.
7. ~] You must not use or possess any controlled substance, or any other drug llllless prescribed by a licensed physician
fOr a legitimate medical condition, and only as approved by your probation officer.
8. rGS] You must submit to any bloodJ breath or urine temng requested by the Court, your probation officer, or any law
enforcement official. .A:n. untimely, invalid, adulterated or diluted test will be considered a testing failure,

9. IGj] You must obtain any evaluations, counseling or treatment requested by your probation officer
l 0. ~ ] You will pay all restitution and other costs imposed by the court, and if you have not paid all your ,:estitution or
other costs before your probation term expires, then your probation term will continue Wltil you have paid them in full.
11. f;S ] Any discretionary jail and/or community service time ordered by the Court may be imposed by your probation
officer without a hearing before the Court. If you wish to contest the imposition of discretionary jml and/or community
service time you may req11est a hearing before the Court after your discretionary jail attd/0r community service time has
been imposed. You may not be released from jail while serving discretionary jail time without an order of the Court.
Anytime you are incarcerated, you must obey all the rules and regulations ofthat facility.
12. fG.S] You will submit to a search of your person, residence, vehicle, and/or property at anytime by any police officer
or probation officer, without a·search warrant, to detennine whether you are in compliance with your probation terms and
conditions.

,l
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13. [(;G] You shall not purchase, carry or have in your possession, home or automobile any weapons of any kind,
including but not limited to frreanns and/or explosives.
14. t.,s JYou cannot change your residence without first obtaining permission from your probation officer.
15. ~] You must repo1t to your probation officer whenever directed to, and observe all curfew restrictions.
16. J6$1 Your level of supervision, jncluding caseload type and electronic monitoring shall be determined by the Idaho
Department of Corrections. ·
17. (G..SJ You cannot leave the Sixth Judicial District, which consists of Bannock, Caribou, Franklin, Bear Lake, Oneida
and Power counties, without the written pennission of your probation officer. If you do leave the Sixth Judicial District
either with or without permission, you waive or give up extradition .from any other location to the State ofidaho and agree
that you wiU not contest any effort to retlun you to the State ofidaho,
I understand, accept, and agree to abide by these probation terms and conditions should the Conrt decide to place
me on probation.
J

Date: }

2.. ( - f 2.

Defendant's Signature!

~~

I hereby acknowledge that I have discussed, in detail, the fo1·egoing Standal'd Terms and Conditions of

.

~~~~~

Date:

____,?h~'ai_-_,_/:_.;:fy'---_Attumey
Signature: ~,,
(/
~~

2

RANDALL D. SCHULTHIES
Chief Public Defender
P.O. Box 4147
Pocatello, Idaho 83205-4147
(208) 236-7040
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TAWNY AR. HAINES
Deputy Public Defender
ISB 7071
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff/ Respondent

vs.
GARY L. SCHALL,
Defendant/Appellant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CR-2011-13693-FE-A

NOTICE OF APPEAL

TO: THE ABOVE NAMED RESPONDENTS, STATE OF IDAHO AND ITS ATTORNEY,
LAWRENCE G. WASDEN, ATTORNEY GENERAL FOR THE STATE OF IDAHO,
BANNOCK COUNTY PROSECUTING ATTORNEY, AND THE CLERK OF THE ABOVE
ENTITLED COURT.
NOTICE IS HEREBY GNEN:
1.

The above-named appellant appeals against the above-named respondent to the Idaho

Supreme Court in the decision from the Decision on Motion to Dismiss and Challenge to Bind Over,
dated the
2.

10th

day of January, 2012, the Honorable Stephen S. Dunn, presiding.
That the party has a right to appeal to the Idaho Supreme Court, and the judgments

or orders described in paragraph 1 above are appealable orders under and pursuant to Idaho
Appellate Rule (I.A.R.) 1 l(c)(l-10).

3.

A preliminary statement of the issues on appeal, which the appellant then intends

to assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant
from asserting other issues on appeal, is/are:
(a)

Did the district court err in denying the Motion to Dismiss based on the

decision that Defendant's Wyoming DUI substantially conforms with Idaho Code 18-18004?
4.

There is a portion of the record that is sealed. That portion of the record that is sealed

is the Pre-Sentence Investigation Report (PSI).
5.

Reporter's Transcript.

The appellant requests the preparation of the entire

reporter's standard transcript as defined in I.A.R. 25(c). The appellant also requests the
preparation of the additional portions of the reporter's transcript:
(a)

Motion to Dismiss Hearing held on December 20, 2011, (Court Reporter:
Sheila Fish, Less than 100 pages);

6.

Clerk's Record. The appellant requests the standard clerk's record pursuant to I.A.R.

28(b)(2). The appellant requests the following documents to be included in the clerk's record, in
addition to those automatically included under I.A.R. 28(b)(2):
(a)

Any exhibits, including but not limited to letters or victim impact statements,
addendums to the PSI or other items offered at sentencing hearing.

7.

I certify:
(a)

That a copy of this Notice of Appeal has been served on the Court Reporter;
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(b)

That the appellant is exempt from paying the estimated fee for the preparation
of the record because the appellant is indigent. (Idaho Code§§ 31-3220, 313220A, I.A.R. 24(e));

(c)

That there is no appellate filing fee since this is an appeal in a criminal case
(LC.§§ 31-3220, 31-3220A, I.A.R. 23(a)(8));

(d)

That arrangements have been made with Bannock County who will be
responsible for paying for the reporter's transcript, as the client is indigent,
Idaho Code§§ 31-3220, 31-3220A, I.A.R. 24(e);

(e)

That service has been made upon all parties required to be served pursuant
to I.A.R 20.

DATEDthis_flf_dayofApril,201~
T
AR.H
Deputy Public Defender
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

..J:/_ day of April, 2012, I served a true and correct

copy of the above document upon the following:
Bannock County Prosecutor
P.O. BoxP
Pocatello, ID 83205
Lawrence G. Wasden
Attorney General for Idaho
Statehouse, Room 210
P.O. Box 83720
Boise, ID 83720-0010
Stephen W. Kenyon
Clerk of the Court
P.O. Box 83720
Boise, ID 83720-0010
State Appellate Public Defender's Office
Chief Appellate Unit
3050 N. Harbor Lane Suite 100
Boise, ID 83703

By depositing a copy thereof in the United States Mail, postage prepaid, by first class mail to said
attorney at the above address.

. '

.. ' --

RANDALL D. SCHULTHIES
Chief Public Defender
P. 0. Box 4147
Pocatello, Idaho 83205
(208) 236-7040
TAWNYA R. HAINES
Deputy Public Defender
ISB 7071
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff/Respondent,
vs.
GARY L. SCHALL,
Defendant/Appellant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-13693-FE-A
MOTION TO APPOINT STATE
APPELLATE PUBLIC DEFENDER

COMES NOW Gary L. Schall, the Defendant/Appellant in the above entitled matter, and
hereby moves the Court for an Order, as follows:
The Defendant has filed a Notice Of Appeal for the Court's review of the Decision on
Motion to Dismiss and Challenge to Bind Over, dated January 10, 2012,by the Honorable Stephen
S. Dunn, District Judge.
The Defendant respectfully requests that the Court enter an Order, appointing the State
Appellate Division to assist the Defendant with his Appeal in this matter, and that further, said
appointment shall be relative to the appeal proceedings only.
DATED this

.JI_ day of April, 2012.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

iJ!{__day of April, 2012, I served a true and correct

copy of the foregoing MOTION TO APPOINT STATE APPELLATE DIVISION upon the
Bannock County Prosecuting Attorney, and the Court Reporter, by depositing a copy of the same in
the Prosecutor's in-box and the Court Reporter's in-box, Bannock County Courthouse, Pocatello,
Idaho; and by depositing in the United States Mail, postage prepaid, to: Lawrence G. Wasden,
Attorney General- State ofldaho, P. 0. Box 83720, Boise, Idaho 83720-0010; Stephen W. Kenyon,
Clerk of the Court, P. 0. Box 83720, Boise, Idaho 83720; and State Appellate Public Defender 3050
N. Harbor Lane Suite 100, Boise, Idaho 83703
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff-Respondent,
vs.
GARY L. SCHALL,
Defendant-Appellant,

)
)
)
)
)
)
)
)
)
)

Supreme Court No.
CLERK'S CERTIFICATE
OF
APPEAL

~~~~~~~~~>

Appealed from: Sixth Judicial District, Bannock County
Honorable Judge Stephen S. Dunn presiding
Bannock County Case No: CR-2011-13693-FE
Order of Judgment Appealed from: Decision on Motion to Dismiss and Challenge
to Bind Over filed the 10th day of January, 2012.
Attorney for Appellant: Randall D. Schulthies, Motion to Appoint State Appellate
Public Defender Pending.
Attorney for Respondent: Lawrence G. Wasden, Attorney General, Boise
Appealed by: Gary L. Schall
Appealed against: State of Idaho
Notice of Appeal filed: April 24, 2012
Notice of Cross-Appeal filed: No
Appellate fee paid: No, exempt (Waiver Pending)
Request for additional records filed: No
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Request for additional reporter's transcript filed: No
Name of Reporter: Sheila Fish
Was District Court Reporter's transcript requested? Yes
Estimated Number of Pages: Less than 100
Dated

~ d S, 20 \ ::.--

DALE HATCH,
Clerk of the District Co rt
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RANDALL D. SCHULTHIES
Chief Public Defender
P. 0. Box 4147
Pocatello, Idaho 83205
(208) 236-7040
TAWYNA R. HAINES
Deputy Public Defender
ISB 7071
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
~

Plaintiff/Respondent,

vs.

GARY L. SCHALL,

)
)
)
)
)
)
)
)
)

Defendant/Appellant
______________
)

Case No. CR-2011-16396-FE-A

ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER'S
OFFICE

BASED UPON THE MOTION heretofore filed by Gary L. Schall, the Defendant in the
above entitled matter, acting by and through his attorney of record, the Bannock County Public
Defender's Office, and the Court having reviewed the same, and for good cause appearing,

IT IS HEREBY ORDERED that the State Appellate Public Defender is hereby
appointed to represent the Defendant with his appeal in this proceeding, said appeal of the
Defendant's sentence, and said appointment will be relative to the appeal proceedings, only.
~

DATED this

1f> ::--day of April, 2012,
HON
BLESTEPHENS.DUNN
DISTRICT JUDGE

Order Appointing State Appellate Public Defender's Office
Page 1
96

cc:

Lawrence G. Wasden, Attorney General
Stephen W. Kenyon, Clerk of the Court
State Appellate Public Defender's Office
Bannock County Prosecuting Attorney
Bannock County Public Defender
Court Reporter
Gary Schall, Defendant

Order Appointing State Appellate Public Defender's Office
Page 2

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT Of THE
t:<fl~'J
-~

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANN9CK

STATE OF IDAHO,
Plaintiff-Respondent,
vs.
GARY L SCHALL,
Defendant-Appellant,

)
)
)
)
)
)
)
)
}
)

Supreme Court No.

3C/ 9t:/ I

CLERK'S CERTIACATE
OF
APPEAL
~

•.'.:;.'

~~~~~~~~~~~~->

Appealed from: Sixth Judicial District, Bannock County
Honorable Judge Stephen S. Dunn presiding
Bannock County Case No: CR-2011-13693-FE
Order of Judgment Appealed from: Decision on Motion to Dismiss and Challenge
to Bind Over filed the 10th day of January, 2012.
Attorney for Appellant: Randall D. Schulthies, Motion to Appoint State Appellate
Public Defender Pending.
Attorney for Respondent: Lawrence G. Wasden, Attorney General, Boise
Appealed by: Gary L. Schall
Appealed against: State of Idaho
Notice of Appeal filed: April 24, 2012
Notice of Cross-Appeal filed: No
Appellate fee paid: No, exempt (Waiver Pending)
Request for additional records filed: No

APR 2 6 20l2

-

Request for additional reporter's transcript filed: No
Name of Reporter: Sheila Fish

IN THE DISTRICT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO , IN AND FOR THE COUNTY OF

STATE OF IDAHO

vs.
LODGING
GARY L. SCHALL

SUPREME COURT CASE NO. 39891 - lOll
DISTRICT COURT CASE NO. lOll-13693

The transcript in the above entitled matter
consisting of 40 pages was lodged with the District
Court Clerk at the Bannock County Courthouse in
Pocatello, Idaho, on the 2nd day of July, 2012.
The following hearing(s) were lodged:
December 20, 2011, Motion to Dismiss; February 13,
2012, Change of Plea; March 26, 2012, Sentencing.
DATED this 2nd day of July, 2012.
Via:
(XX) Hand-Delivery
( ) U.S. Mail
(XX) Electronic Copy to ISC/COA; BCCO; AG; SAPD
(Signature of Reporter)
SBBILA T. FISH, RPR, CSR
(Typed name of Reporter)

Cc:
Diane Cano, Bannock Co. Appellate Clerk
ISC/COA-Klondy L.
ISC/COA-Karel L.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff-Respondent,
vs.
GARY L. SCHALL,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

Supreme Court No. 39891-2012
CLERK'S CERTIFICATE

~~~~~~~~~)

I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that the
above and foregoing record in the above-entitled cause was compiled and bound
under my direction as, and is a true, full, and correct record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho appellate
Rules.
I do further certify that there were no exhibits marked for identification or
admitted into evidence during the course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal

, 2012.

(Seal)

DALE HATCH,
Cl~tlleDiStri(Sf: Court
//'B~nhock CoijAty" 8aho Supreme Court

\tW:::~'~==______. ,'

~"--'~~------~
Deputy Clerk---~- .
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff-Respondent,
vs.
GARY L. SCHAL

L,

Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Supreme Court No. 39891-2012

CERTIFICATE OF EXHIBITS

~~~~~~~~~)

I, DALE HATCH, the duly elected, qualified and acting Clerk of the District
Court of the Sixth Judicial District of the State of Idaho, in and for the County of
Bannock, do hereby certify that there were no exhibits marked for identification
and introduced into evidence at trial. The following exhibit will be treated as a
exhibit in the above and foregoing cause, to wit:
1.

Presentence Report filed 3-19-12.

2.

Transcript of Preliminary Hearing filed 11-16-11.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal

(Seal)
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In the Supreme Court of the State of Idaho

STATE OF IDAHO,
Plaintiff-Respondent,
V.

GARY L. SCHALL,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

ORDER GRANTING MOTION TO
AUGMENT AND TO SUSPEND THE
BRIEFING SCHEDULE
Supreme Court Docket No. 39891-2012
Bannock County Docket No. 2011-13693

A MOTION TO AUGMENT AND TO SUSPEND THE BRIEFING SCHEDULE AND
STATEMENT IN SUPPORT THEREOF was filed by counsel for Appellant on November 20, 2012.
Therefore, good cause appearing,
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be,
and hereby is, GRANTED and the augmentation record shall include the documents listed below,
copies of which accompanied this Motion, as EXHIBITS:
1. State's Exhibit 2, admitted at the September 13, 2011 preliminary hearing; and
2. Pages 22-27 of the transcript of the September 13, 2011 preliminary hearing.
IT FURTHER IS ORDERED that the District Court Clerk shall submit to this Court, within
seven (7) days of the date of this Order, the item listed below as an EXHIBIT, an item that was NOT
submitted with this Motion, and not contained in this record on appeal:
1. State's Exhibit 1, admitted at the September 13, 2011 preliminary hearing.
IT FURTHER IS ORDERED that Appellant's MOTION TO SUSPEND THE BRIEFING
SCHEDULE be, and hereby is, GRANTED and proceedings in this appeal shall be SUSPENDED
until further notice from this Court.
IT FURTHER IS ORDERED that this motion to augment shall be treated as Appellant's 211 d
motion for extension of time.

ORDER GRANTING MOTION TO AUGMENT AND TO SUSPEND THE BRIEFING
SCHEDULE-Docket No. 39891-2012

Dated this - - - of December, 2012.
For the Supreme Court
'

cc: Counsel of Record
District Court Clerk

ORDER GRANTING MOTION TO AUGMENT AND TO SUSPEND THE BRIEFING
SCHEDULE- Docket No. 39891-2012

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff-Respondent,
vs.
GARY L. SCHALL,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

Supreme Court No. 39891-2012

CERTIFICATE OF SERVICE

~~~~~~~~~)

I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that I
have personally served or mailed, by United States mail, one copy of the
REPORTER'S TRANSCRIPT and CLERK'S RECORD to each of the Attorneys of
Record in this cause as follows:
Lawrence G. Wasden
Idaho Attorney General
Post Office Box 83720
Boise, Idaho 83720-0010

Sara B. Thomas
Appellate Public Defender
Post Office Box 83720
Boise, Idaho 83720-0005

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
2012.

DALE HATCH,
Court
~daho Supreme Court

Cl~~~tne~Dlstrict

(Seal)

(8~nnock C

,,

By~~~~~~=========~
CERTIFICATE OF SERVICE

In the Supreme Court of the State of Idaho

STATE OF IDAHO,
Plaintiff-Respondent,

v.
GARY L. SCHALL,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

ORDER GRANTING MOTION TO
AUGMENT THE RECORD
Supreme Court Docket No. 39891-2012
Bannock County Docket No. 2011-13693

A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT THEREOF
was filed by counsel for Appellant on February 21, 2013. Therefore, good cause appearing,
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be,
and hereby is, GRANTED and the augmentation record shall include the documents listed below,
copies of which accompanied this Motion, as EXHIBITS:
1. Affidavit of Brandon J. Kidgell filed in Lincoln County, Wyoming on September 9, 2004;
and
2. Affidavit of John H. Harris dated September 2, 2004.

"15-C

DATED this _rt-_,_ of February, 2013.
For the Supreme Court

cc: Counsel of Record

ORDER GRANTING MOTION TO AUGMENT THE RECORD-Docket No. 39891-2012

